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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2009-0351 ;  Directorate 
Identifier  2009-SW-08-AD;  Amendment  39- 
15886;  AD  2009-07-53] 

RIN  2120-AA64 

Airworthiness  Directives;  Sikorsky 
Aircraft  Corporation  Model  S-92A 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2009-07-53,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Sikorsky  Aircraft  Corporation 
(Sikorsky)  Model  S-92A  helicopters  by 
individual  letters.  This  amendment  is 
prompted  by  the  failure  of  2  main 
gearbox  filter  bowl  assembly  studs 
(studs)  that  were  found  broken  during  a 
fatal  accident  investigation  in  Canada. 
Prior  to  the  accident,  the  manufacturer 
was  investigating  a  July  2008  incident 
that  also  involved  broken  studs.  In  both 
cases,  the  broken  studs  resulted  in  rapid 
loss  of  oil.  The  failures  have  been  tied 
to  fretting  and  galling  of  the  original 
titanium  studs;  therefore,  this  AD 
requires  removing  all  titanium  studs 
and  replacing  them  with  steel  studs. 

The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  a  stud, 
which  could  result  in  rapid  loss  of  oil, 
failure  of  the  main  gearbox,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  April  27,  2009,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2009-07-53,  issued  on 


March  23,  2009,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  27, 
2009. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  26,  2009. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

You  may  get  the  service  information 
identified  in  this  AD  from  Sikorsky 
Aircraft  Corporation,  Attn:  Manager, 
Commercial  Technical  Support, 

Mailstop  s581a,  6900  Main  Street, 
Stratford,  CT,  telephone  (203)  383-4866, 
e-mail  address  tsslibrary@sikorsky.com, 
or  at  http://www.sikorsky.com. 

Examining  the  Docket:  You  may 
examine  the  docket  that  contains  the 
AD,  any  comments,  and  other 
information  on  the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Docket 
Operations  office  (telephone  (800)  647- 
5527)  is  located  in  Room  W12-140  on 
the  ground  floor  of  the  West  Building  at 
the  street  address  stated  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
Gustafson,  Aviation  Safety  Engineer, 
Boston  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  FAA, 
12  New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7190,  fax  (781)  238-7170. 
SUPPLEMENTARY  INFORMATION:  On  March 
23,  2009,  we  issued  Emergency  AD 
2009-07-53  for  Sikorsky  Model  S-92A 


helicopters,  which  requires,  before 
further  flight,  removing  all  titanium 
studs  that  attach  the  main  gearbox  filter 
bowl  assembly  t'o  the  main  gearbox  and 
replacing  them  with  steel  studs.  That 
action  was  prompted  by  the  failure  of  2 
studs  that  were  found  broken  during  a 
fatal  accident  investigation  in  Canada. 
Prior  to  the  accident,  the  manufacturer 
was  investigating  a  July  2008  incident 
that  also  involved  broken  studs.  In  both 
cases,  the  broken  studs  resulted  in  rapid 
loss  of  oil.  The  failures  have  been  tied 
to  fretting  and  galling  of  the  original 
titanium  studs.  This  condition,  if  not 
corrected,  could  result  in  failure  of  a 
stud,  which  could  result  in  rapid  loss  of 
oil,  failure  of  the  main  gearbox,  and 
subsequent  loss  of  control  of  the 
helicopter. 

We  have  reviewed  Sikorsky  Alert 
Service  Bulletin  No.  92-63-014A, 
Revision  A,  dated  March  20,  2009 
(ASB),  which  describes  procedures  for 
removing  the  main  gearbox  filter  bowl 
assembly  titanium  mounting  studs  and 
replacing  them  with  steel  mounting 
studs. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Sikorsky  Model  S-92A  helicopters  of 
the  same  type  design,  we  issued 
Emergency  AD  2009-07-53  to  prevent 
failure  of  a  stud,  which  could  result  in 
rapid  loss  of  oil,  failure  of  the  main 
gearbox,  and  subsequent  loss  of  control 
of  the  helicopter.  The  AD  requires, 
before  further  flight,  removing  all 
titanium  studs  and  replacing  them  with 
steel  studs.  The  actions  must  be 
accomplished  in  accordance  with 
specified  portions  of  the  ASB  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
structural  integrity  of  the  helicopter. 
Therefore,  removing  all  titanium  studs 
and  replacing  them  with  steel  studs  is 
required  before  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  23,  2009  to  all 
known  U.S.  owners  and  operators  of 
Sikorsky  Model  S-92A  helicopters. 
These  conditions  still  exist,  and  the  AD 
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is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

We  estimate  that  this  AD  will  affect 
32  helicopters  of  U.S.  registry. 

Replacing  the  studs  will  take 
approximately  6  work  hours  per 
helicopter  to  accomplish  at  an  average 
labor  rate  of  $80  per  work  horn.  Per  the 
ASB,  required  parts  and  tooling  are 
available  at  no  cost.  Based  on  these 
figures,  we  estimate  the  total  cost 
impact  of  the  AD  on  U.S.  operators  to 
be  $15,360,  assuming  there  are  no  parts 
and  tooling  costs. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  that  affect  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  data,  views,  or  arguments 
regarding  this  AD.  Send  your  comments 
to  an  address  listed  under  AQDRESSES. 
Include  “Docket  No.  FAA-2009-0351; 
Directorate  Identifier  2009-SW-08-AD” 
at  the  beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  AD.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  AD.  Using  the 
search  function  of  our  docket  web  site, 
you  can  find  and  read  the  comments  to 
any  of  our  dockets,  including  the  name 
of  the  individual  who  sent  the 
comment.  You  may  review  the  DOT’S 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477-78). 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 


3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  an  economic  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD.  See  the  AD  docket  to  examine 
the  economic  evaluation. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2009-07-53  Sikorsky  Aircraft  Corporation: 
Amendment  39-15886.  Docket  No. 
FAA-2009-0351;  Directorate  Identifier 
2009— SW-08-AD. 

Applicability:  Model  S-92A  helicopters 
with  a  main  gearbox  housing  assembly,  part 
number  (P/N)  92351-15110-042,  -043,  or 
-044,  that  is  not  marked  with  “TS-062-01” 
near  the  P/N,  certificated  in  any  category. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 


To  prevent  failure  of  a  main  gearbox  filter 
bowl  assembly  mounting  stud  (stud),  which 
could  result  in  rapid  loss  of  oil,  failure  of  the 
main  gearbox,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Remove  the  titanium  studs  by  following 
the  Accomplishment  Instructions  in  Sikorsky 
Alert  Service  Bulletin  No.  92-63-014,  Rev. 

A,  dated  March  20,  2009  (ASB),  paragraph 

3. A. 

Note:  Figure  1  of  the  ASB  contains 
guidance  for  removal  and  installation  of  the 
studs. 

(b)  Visually  inspect  the  tapped  holes  and 
the  main  gearbox  housing  lockring 
counterbore  for  damage.  If  you  find  damage 
in  the  tapped  holes  or  in  the  main  gearbox 
housing  lockring  counterbore,  contact  the 
Boston  Aircraft  Certification  Office  for  an 
approved  repair. 

(c)  Install  steel  studs  and  mark  the  main 
gearbox  housing  as  “TS-062-01”  near  the  P/ 
N  by  following  the  Accomplishment 
Instructions  in  the  ASB,  paragraph  3.C. 

(d)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Manager,  Boston  Aircraft 
Certification  Office,  Engine  and  Propeller 
Directorate,  FAA,  Attn:  Kirk  Gustafson, 
Aviation  Safety  Engineer,  12  New  England 
Executive  Park,  Burlington,  MA  01803, 
telephone  (781)  238-7190,  fax  (781)  238- 
7170,  for  information  about  previously 
approved  alternative  methods  of  compliance. 

(e)  Special  flight  permits  will  not  be 
issued. 

(f)  Remove  and  replace  the  studs  by 
following  the  specified  portions  of  Sikorsky 
Alert  Service  Bulletin  No.  92-63-014,  Rev. 

A,  dated  March  20,  2009.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Sikorsky  Aircraft  Corporation, 
Attn:  Manager,  Commercial  Technical 
Support,  Mailstop  s58la,  6900  Main  Street, 
Stratford,  CT,  telephone  (203)  383-4866,  e- 
mail  address  tsslibrary@sikorsky.com,  or  at 
http://www.sikorsky.com.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel, -Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-6030,  or  go  to:  http:// 

www. archives.gov/federal_register/ 

code_of_federal_regulations/ 

ibr_locations.html. 

(g)  This  amendment  becomes  effective  on 
April  27,  2009,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2009-07-53, 
issued  March  23,  2009,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  April  9, 
2009. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E9-9301  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2009-0371 ;  Directorate 
Identifier  2009-CE-021-AD;  Amendment 
39-15890;  AD  2009-09-04] 

RIN  2120-AA64 

Airworthiness  Directives;  EADS-PZL 
“Warszawa-Okfcie”  S.A.  Model  PZL- 
104  WILGA  80  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

An  inspection  of  a  PZL-104  aeroplane  that 
had  a  relatively  long  operational  background 
revealed  a  severe  corrosion  of  the  steel  front 
fuselage  structural  elements. 

It  is  likely  that  such  corrosion  can  also  be 
present  on  other  aeroplanes  of  similar  design 
and  operational  history. 

If  left  uncorrected,  this  condition  could 
lead  to  loss  of  strength  of  the  structural  front 
posts  elements  and  consequent  reduction  of 
the  structural  strength  of  the  aeroplane. 

This  AD  requires  actions  that  are 
intended  to  address  the  unsafe 
condition  described  in  the  MCAI. 

DATES:  This  AD  becomes  effective  May 
18,  2009. 

On  May  18,  2009,  the  Director  of  the 
Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  this  AD. 

We  must  receive  comments  on  this 
AD  by  May  27,  2009. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl 2-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Office  (telephone  (800)  647- 
5527)  is  in  the  ADDRESSES  section. 
Comments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Rudolph,  Aerospace  Engineer,  901 
Locust,  Room  301,  Kansas  City, 

Missouri  64106;  telephone:  (816)  329- 
4059;  fax:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Community,  has  issued  AD  No.  2009- 
0072,  dated  March  31,  2009  (referred  to 
after  this  as  “the  MCAI”),  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

An  inspection  of  a  PZL— 104  aeroplane  that 
had  a  relatively  long  operational  background 
revealed  a  severe  corrosion  of  the  steel  front 
fuselage  structural  elements. 

It  is  likely  that  such  corrosion  can  also  be 
present  on  other  aeroplanes  of  similar  design 
and  operational  history. 

If  left  uncorrected,  this  condition  could 
lead  to  loss  of  strength  of  the  structural  front 
posts  elements  and  consequent  reduction  of 
the  structural  strength  of  the  aeroplane. 

For  the  reason  stated  above,  this 
Airworthiness  Directive  (AD)  mandates 
inspecting  the  fuselage  front  posts,  repairing 
any  corrosion  found  and  replacing  pads 
made  of  foam  rubber  by  pads  made  of 
Neoprene  to  prevent  water  ingression. 

You  may  obtain  further  information  by 
examining  the  MCAI  in  the  AD  docket. 

Relevant  Service  Information 

EADS-PZL  “Warszawa-Okecie”  S.A. 
has  issued  Mandatory  Bulletin  No. 
10409036,  dated  March  18,  2009.  The 
actions  described  in  this  service 
information  are  intended  to  correct  the 
unsafe  condition  identified  in  the 
MCAI. 

FAA’s  Determination  and  Requirements 
of  the  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  this  State  of 
Design  Authority,  they  have  notified  us 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 


referenced  above.  We  are  issuing  this 
AD  because  we  evaluated  all 
information  provided  by  the  State  of 
Design  Authority  and  determined  the 
unsafe  condition  exists  and  is  likely  to 
exist  or  develop  on  other  products  of  the 
same  type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  have  also  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  FAA  policies. 
Any  such  differences  are  described  in  a 
separate  paragraph  of  the  AD.  These 
requirements  take  precedence  over 
those  copied  from  the  MCAI. 

FAA’s  Determination  of  the  Effective 
Date 

An  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD.  The  FAA  has  found  that  the  risk  to 
the  flying  public  justifies  waiving  notice 
and  comment  prior  to  adoption  of  this 
rule  because  if  left  uncorrected, 
corrosion  could  lead  to  loss  of  structural 
strength  of  the  front  posts  elements  and 
consequent  reduction  of  structural 
strength  of  the  airplane.  Therefore,  we 
determined  that  notice  and  opportunity 
for  public  comment  before  issuing  this 
AD  are  impracticable  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  fewer  than  30  days. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety,  and 
we  did  not  precede  it  by  notice  and 
opportunity  for  public  comment.  We 
invite  you  to  send  any  written  relevant 
data,  views,  or  arguments  about  this  AD. 
Send  your  comments  to  an  address 
listed  under  the  ADDRESSES  section. 
Include  “Docket  No.  FAA-2009-15890; 
Directorate  Identifier  2009-CE-021- 
AD”  at  the  beginning  of  your  comments. 
We  specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  AD.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  this  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
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personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2009-09-04  EADS-PZL  “Warszawa- 
Okfcie”  S.A.:  Amendment  39-15890; 
Docket  No.  FAA-2009-0371;  Directorate 
Identifier  2009-CE-021-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  May  18,  2009. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Model  PZL-104 
WILGA  80  airplanes,  all  serial  numbers, 
certificated  in  any  category. 

Subject 

(d)  Air  Transport  Association  of  America 
(ATA)  Code  53:  Fuselage. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

An  inspection  of  a  PZL-104  aeroplane  that 
had  a  relatively  long  operational  background 
revealed  a  severe  corrosion  of  the  steel  front 
fuselage  structural  elements. 

It  is  likely  that  such  corrosion  can  also  be 
present  on  other  aeroplanes  of  similar  design 
and  operational  history. 

If  left  uncorrected,  this  condition  could 
lead  to  loss  of  strength  of  the  structural  front 
posts  elements  and  consequent  reduction  of 
the  structural  strength  of  the  aeroplane. 

For  the  reason  stated  above,  this 
Airworthiness  Directive  (AD)  mandates 
inspecting  the  fuselage  front  posts,  repairing 
any  corrosion  found  and  replacing  pads 
made  of  foam  rubber  by  pads  made  of 
Neoprene  to  prevent  water  ingression. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions. 

(1)  Within  12  years  from  date  of 
manufacture  or  within  the  next  two  months 
after  May  18,  2009  (the  effective  date  of  this 
AD),  whichever  occurs  later,  inspect  the 
fuselage  front  posts  for  signs  of  corrosion 
following  paragraph  6. A.  of  EADS-PZL 
“Warszawa-Okecie”  S.A.  Mandatory  Bulletin 
No.  10409036,  dated  March  18,  2009. 

(2)  If  corrosion  or  any  corrosion  damage  is 
found  during  the  inspection  required  in 
paragraph  (f)(1)  of  this  AD,  before  further 
flight,  repair  or  replace  any  parts  where 
corrosion  or  corrosion  damage  was  found  in 
accordance  with  an  FAA-approved  repair 
solution  obtained  from  EADS-PZL 
“Warszawa-Okecie”  S.A. 

(3)  Within  12  years  from  date  of 
manufacture  or  within  the  next  two  months 
after  May  18,  2009  (the  effective  date  of  this 
AD),  whichever  occurs  later,  replace  the  rear 


glass  padding  following  paragraph  6.C.  of 
EADS-PZL  “Warszawa-Okecie”  S.A. 
Mandatory  Bulletin  No.  10409036,  dated 
March  18,  2009. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows: 

(1)  The  MCAI  specifies  revising  the 
airplane  maintenance  program  to  include  a 
repetitive  inspection  of  the  fuselage  front 
posts.  We  are  not  including  the  maintenance 
program  revision  action  in  this  AD.  The 
Administrative  Procedure  Act  does  not 
permit  the  FAA  to  “bootstrap”  a  long-term 
requirement  into  an  urgent  safety  of  flight 
action  where  the  rule  becomes  effective  at  the 
same  time  the  public  has-the  opportunity  to 
comment.  The  short-term  action  and  the 
long-term  action  are  analyzed  separately  for 
justification  to  bypass  prior  public  notice. 

(2)  After  issuing  this  AD,  we  may  initiate 
further  AD  action  (notice  of  proposed 
rulemaking  followed  by  a  final  rule)  to 
require  a  maintenance  program  revision 
action  to  do  a  repetitive  inspection  of  the 
fuselage  front  posts.  Credit  will  be  given  in 
any  subsequent  action  for  the  inspection 
done  under  this  AD. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 
FAA,  has  the  authority  to  approve  AMOCs 
for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  Send  information  to 
Attn:  Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4059;  fax:  (816)  329- 
4090.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  European  Aviation 
Safety  Agency  (EASA)  AD  No.:  2009-0072, 
dated  March  31,  2009,  and  EADS-PZL 
“Warszawa-Okecie”  S.A.  Mandatory  Bulletin 
No.  10409036,  dated  March  18,  2009,  for 
related  information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  EADS-PZL  “Warszawa- 
Okecie”  S.A.  Mandatory  Bulletin  No. 
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10409036,  dated  March  18,  2009,  to  do  the 
actions  required  by  this  AD,  unless  the  AD 
specifies  otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  EADS-PZL  “Warszawa- 
Okecie”  S.A.,  Aleja  Krakowska  110/114,  00- 
971  Warszawa,  Poland;  telephone:  +48  22 
577  22  11;  fax:  +48  22  577  22  03;  e-mail: 
eadsplz@plz.eads.net;  Internet:  http:// 
www.eads.net/1024/en/businet/airbus/ 
airbus_military/pzl/pzl.html. 

(3)  You  may  review  copies  of  the  service 
information  incorporated  by  reference  for 
this  AD  at  the  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Kansas 
City,  Missouri  64106.  For  information  on  the 
availability  of  this  material  at  the  Central 
Region,  call  (816)  329-3768. 

(4)  You  may  also  review  copies  of  the 
service  information  incorporated  by  reference 
for  this  AD  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  (202)  741-6030,  or  go 
to:  http://www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

Issued  in  Kansas  City,  Missouri  on  April 
15,  2009. 

Kim  Smith, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  E9-9321  Filed  4-24-09;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2007-28077;  Directorate 
Identifier  2007-NE-20-AD;  Amendment  39- 
15889;  AD  2009-09-03] 

RIN  21 20-AA64 

Airworthiness  Directives;  Turbomeca 
S.A.  Arriel  2B  and  2B1  Turboshaft 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

Several  cases  of  Gas  Generator  Turbine  (HP 
Turbine)  blade  rearward  displacement  have 
been  detected  during  borescope  inspection  or 


in  repair  centre  following  engine 
disassembly.  Two  of  them  resulted  in  blade 
rubs  between  the  rear  face  of  the  fir-tree  roots 
and  the  rear  bearing  support  cover.  High  HP 
blade  rearward  displacement  can  potentially 
result  in  blade  release  due  to  fatigue  of  the 
blade,  which  would  cause  an  uncommanded 
in-flight  engine  shutdown. 

We  are  issuing  this  AD  to  prevent  an 
uncommanded  in-flight  engine 
shutdown  which  could  result  in  an 
emergency  autorotation  landing  or,  at 
worst,  an  accident. 

DATES:  This  AD  becomes  effective  June 
1,  2009.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  certain  publications  listed 
in  this  AD  as  of  June  1,  2009. 

ADDRESSES:  The  Docket  Operations 
office  is  located  at  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  West  Building  Ground 
Floor,  Room  W12-140,  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
&  Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803; 
e-mail:  james.lawrence@faa.gov; 
telephone  (781)  238-7176;  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  December  9,  2008  (73  FR 
74661).  That  NPRM  proposed  to  correct 
an  unsafe  condition  for  the  specified 
products.  The  MCAI  states  that: 

Several  cases  of  Gas  Generator  Turbine  (HP 
Turbine)  blade  rearward  displacement  have 
been  detected  during  borescope  inspection  or 
in  repair  centre  following  engine 
disassembly.  Two  of  them  resulted  in  blade 
rubs  between  the  rear  face  of  the  fir-tree  roots 
and  the  rear  bearing  support  cover. 

High  HP  blade  rearward  displacement  can 
potentially  result  in  blade  release  due  to 
fatigue  of  the  blade,  which  would  cause  an 
uncommanded  in-flight  engine  shutdown. 

The  evaluation  of  this  condition  has 
prompted  to  require  a  periodic  borescope 
inspection  in  order  to  detect  HP  blade 
rearward  displacement.  Additionally,  in  case 
displacement  is  found  above  the  specified 
limit,  removal  of  Module  03  is  required. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 


Removal  of  the  Arriel  2B1A  Engine 

Since  we  issued  the  proposed  AD,  we 
discovered  that  we  inadvertently  listed 
the  Arriel  2B1A  engine  in  the 
applicability.  We  removed  that  model 
from  the  AD,  as  it  is  not  certified  for 
operation  in  the  U.S. 

Deletion  of  Reporting  Requirement 

We  deleted  the  Turbomeca  reporting 
requirement  from  the  AD,  since  we 
determined  that  the  reporting 
requirement  was  unnecessary. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  described  previously. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
about  248  engines  on  helicopters  of  U.S. 
registry.  We  also  estimate  that  it  will 
take  about  2  work-hours  per  engine  to 
perform  the  actions  and  that  the  average 
labor  rate  is  $80  per  work-hour.  Based 
on  these  figures,  we  estimate  the  total 
cost  of  the  AD  to  U.S.  operators  to  be 
$39,680.  Our  cost  estimate  is  exclusive 
of  possible  warranty  coverage. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs;”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  HI,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 
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1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  provided  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2009-09-03  Turbomeca  S.A.:  Amendment 
39-15889.  Docket  No.  FAA-2007-28077; 
Directorate  Identifier  2007-NE-20-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  June  1,  2009. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Turbomeca  S.A. 
Arriel  2B  and  2B1  turboshaft  engines.  These 
engines  are  installed  on,  but  not  limited  to, 
Eurocopter  AS  350  B3  and  EC  130  B4 
helicopters. 

Reason 

(d)  Several  cases  of  Gas  Generator  Turbine 
(HP  Turbine)  blade  rearward  displacement 


have  been  detected  during  borescope 
inspection  or  in  repair  centre  following 
engine  disassembly.  Two  of  them  resulted  in 
blade  rubs  between  the  rear  face  of  the  fir- 
tree  roots  and  the  rear  bearing  support  cover. 
High  HP  blade  rearward  displacement  can 
potentially  result  in  blade  release  due  to 
fatigue  of  the  blade,  which  would  cause  an 
uncommanded  in-flight  engine  shutdown. 

We  are  issuing  this  AD  to  prevent  an 
uncommanded  in-flight  engine  shutdown 
which  could  result  in  an  emergency 
autorotation  landing  or,  at  worst,  an  accident. 

Actions  and  Compliance 

(e)  Unless  already  done,  do  the  following 
actions: 

Initial  Inspection 

(1)  Perform  an  initial  HP  turbine  borescope 
inspection  according  to  Turbomeca  S.A. 
Mandatory  Service  Bulletin  (MSB)  No.  292 
72  2825;  dated  April  5,  2007  as  follows: 

(1)  For  engines  with  fewer  than  500  hours 
and  450  cycles  since  new  or  since  the  last  HP 
turbine  borescope  inspection,  inspect  before 
reaching  600  hours  or  500  cycles,  whichever 
occurs  first.  Replace  HP  turbine  modules 
with  rearward  turbine  blade  displacement 
greater  than  0.5  mm. 

(ii)  For  the  remaining  engines,  inspect 
within  the  next  100  hours.  Replace  HP 
turbine  modules  with  rearward  turbine  blade 
displacement  greater  than  0.5  mm. 

Repetitive  Inspections 

(2)  Perform  repetitive  HP  turbine  borescope 
inspections  according  to  Turbomeca  S.A. 
MSB  No.  292  72  2825,  dated  April  5,  2007: 

(i)  Within  600  hours  or  500  cycles  from  the 
previous  inspection,  whichever  occurs  first, 
if  the  rearward  displacement  of  the  turbine 
blades  was  less  than  0.2  mm.  Replace  HP 
turbine  modules  with  rearward  turbine  blade 
displacement  greater  than  0.5  mm. 

(ii)  Within  100  hours  of  the  previous 
inspection  if  the  rearward  displacement  of 
the  turbine  blades  was  between  0.2  mm  and 
0.5  mm.  Replace  HP  turbine  modules  with 
rearward  turbine  blade  displacement  greater 
than  0.5  mm. 

FAA  AD  Differences 

(f)  For  clarification,  we  restructured  the 
actions  and  compliance  wording  of  this  AD. 

(g)  We  deleted  the  Turbomeca  reporting 
requirement  from  the  AD,  since  we 
determined  that  the  reporting  requirement 
was  unnecessary. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(h)  The  Manager,  Engine  Certification 
Office,  FAA,  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19. 

Related  Information 

(i)  Refer  to  EASA  Airworthiness  Directive 
2007-0109,  dated  April  19,  2007,  and 
Turbomeca  S.A.  MSB  No.  292  72  2825,  dated 
April  5,  2007,  for  related  information. 

(j)  Contact  James  Lawrence,  Aerospace 
Engineer,  Engine  Certification  Office,  FAA, 
Engine  &  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  james.lawrence@faa.gov; 


telephone  (781)  238-7176:  fax  (781)  238- 
7199,  for  more  information  about  this  AD. 

Material  Incorporated  by  Reference 

(k)  You  must  use  Turbomeca  S.A. 
Mandatory  Service  Bulletin  No.  292  72  2825, 
dated  April  5,  2007,  to  do  the  actions 
required  by  this  AD,  unless  the  AD  specifies 
otherwise. 

(l)  For  service  information  identified  in 
this  AD,  contact  Turbomeca,  40220  Tamos, 
France;  telephone  33  05  59  74  40  00,  fax  33 
05  59  74  45  15. 

(m)  You  may  review  copies  at  the  FAA, 
New  England  Region,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
(202)  741-6030,  or  go  to:  http:// 
www.archives.gov/federal-register/cfr/ibr- 
locations.html. 

Issued  in  Burlington,  Massachusetts,  on 
April  16,  2009. 

Peter  A.  White, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E 9— 9333  Filed  4-24-09;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  38 

RIN  3038-AC28 

Conflicts  of  Interest  in  Self-Regulation 
and  Self-Regulatory  Organizations 

AGENCY:  Commodity  Futures  Trading 
Commission  (“Commission”). 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  hereby 
adopts  its  final  definition  of  “public 
director”  for  the  acceptable  practices  to 
Section  5(d)(15)  (“Core  Principle  15”)  of 
the  Commodity  Exchange  Act  (“CEA”  or 
“Act”).1  In  addition,  the  Commission  is 
lifting  the  stay  it  had  previously  placed 
on  these  acceptable  practices.  All 
designated  contract  markets  (“DCMs”) 
must  demonstrate  full  compliance  with 
Core  Principle  15,  via  the  acceptable 
practices  or  otherwise,  within  one  year 
of  this  document’s  publication  in  the 
Federal  Register.  The  acceptable 
practices  and  their  procedural  history 


1  The  Act  is  codified  at  7  U.S.C.  1  et  seq.  (2000). 
The  acceptable  practices  for  the  DCM  core 
principles  reside  in  Appendix  B  to  Part  38  of  the 
Commission’s  Regulations,  17  CFR  Part  38,  App.  B. 
Core  Principle  15  states:  “CONFLICTS  OF 
INTEREST — The  board  of  trade  shall  establish  and 
enforce  rules  to  minimize  conflicts  of  interest  in  the 
decision  making  process  of  the  contract  market  and 
establish  a  process  for  resolving  such  conflicts  of 
interest.”  CEA  Section  5(d)(15).  7  U.S.C.  7(d)(15). 
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are  summarized  below,  as  is  the  final 
definition  of  public  director. 

DATES:  Effective  date:  The  stay  is  lifted 
on  paragraph  (b)  of  Core  Principle  15  in 
Appendix  B  to  1 7  CFR  Part  38  effective 
May  27,  2009.  The  amendments  to  the 
acceptable  practices  in  appendix  B  to 
part  38  are  effective  May  27,  2009. 
Compliance  date:  All  DCMs  must 
demonstrate  full  compliance  with  Core 
Principle  15  by  April  27,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  F.  Berdansky,  Deputy  Director 
for  Market  Compliance,  202-418-5429, 
or  Sebastian  Pujol  Schott,  Special 
Counsel,  202—418-5641,  Division  of 
Market  Oversight,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  Washington, 

DC  20581. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary  of  the  Acceptable  Practices 

As  noted  above,  the  Commission 
hereby  adopts  its  final  definition  of 
public  director  and  lifts  its  stay  on  the 
acceptable  practices  for  Core  Principle 
15. 3  These  important  acceptable 
practices  consist  of  four  interrelated 
provisions,  including  three  operating 
provisions  (sections  (1),  (3),  and  (4))  and 
one  which  provides  necessary 
definitions  (section  (2)).  The  operating 
provisions  pertain  to  DCM  boards  of 
directors,  the  insulation  and  oversight  of 
self-regulatory  functions  through 
regulatory  oversight  committees 
(“ROCs”),  and  the  composition  of 
disciplinary  panels.  More  specifically, 
section  (1)  requires  that  a  DCM’s  board 
and  any  executive  committee  of  the 
board  be  composed  of  at  least  35% 
public  directors.  Section  (3)  requires 
that  a  DCM’s  regulatory  programs  fall 
under  the  authority  of  a  board-level 
ROC  consisting  exclusively  of  public 
directors.  Section  (4)  requires  that  a 
DCM’s  disciplinary  panels  include  at 
least  one  public  person.  To  fully 
implement  the  acceptable  practices, 
DCMs  must  enact  all  three  sections. 

Sections  (1),  (3),  and  (4)  of  the 
acceptable  practices  are  each  dependent 
on  the  presence  of  one  or  more  “public” 
persons,  either  public  directors  serving 
on  the  board,  public  directors  serving  on 
the  ROC,  or  public  members  serving  on 
disciplinary  panels.  Thus,  the 
acceptable  practices  include  an 
important  fourth  provision — section 
(2) — that  defines  “public  director”  and 


2  As  explained  in  the  procedural  history  below, 
the  Commission  stayed  the  entire  acceptable 
practices  for  Core  Principle  15  in  November  of 
2007.  See  Section  B  (“Procedural  History  of  the 
Acceptable  Practices  and  the  Definition  of  Public 
Director”). 


also  impacts  disciplinary  panel 
members.  The  definition  of  public 
director  includes  several  subsections. 

The  first  and  most  important,  subsection 
(2)(i),  is  an  overarching  materiality  test 
which  requires  that  a  public  director 
“have  no  material  relationship  with  the 
contract  market.”  The  definition  also 
includes  a  series  of  bright-line  tests  in 
subsections  (2)(ii)(A)-(2)(ii)(D),  with 
specific  relationships  defined  as  per  se 
material.  Finally,  subsections  (2)(iii), 
(2)(iv)  and  (2)(v)  pertain  to  a  one-year 
look  back  period,  affiliate  relationships, 
and  disclosure  requirement, 
respectively.3 

Given  the  acceptable  practices’  long 
procedural  history,  outlined  below, 
industry  participants  may  benefit  from  a 
brief  review  of  their  underlying 
rationale,  purpose,  and  importance. 
Above  all,  the  Commission  emphasizes 
its  full  commitment  to  Core  Principle 
15’s  acceptable  practices  in  their 
entirety.  As  the  Commission  noted 
when  it  adopted  them,  the  acceptable 
practices  “recognize  DCMs’  unique 
public  interest  responsibilities  as  self- 
regulatory  organizations  (“SROs”)  in  the 
U.S.  futures  industry.”4  They  remind 
all  DCMs  that  they  “bear  special 
responsibility  to  regulate  effectively, 
impartially,  and  with  due  consideration 
of  the  public  interest.”  5  They  also 
clearly  enumerate  certain  conflicts  of 
interest  for  which  DCMs  must  be  alert. 
To  comply  with  Core  Principle  15,  all 
DCMs  must  be  “particularly  vigilant” 
for  “conflicts  between  and  among  any  of 
their  self-regulatory  responsibilities, 
their  commercial  interests,  and  the 
several  interests  of  their  management, 
members,  owners,  customers  and 
market  participants,  other  industry 
participants,  and  other 
constituencies/’ 6 

When  the  Commission  adopted  the 
acceptable  practices  on  January  31, 

2007,  it  noted  new  structural  conflicts  of 
interest  in  self-regulation  as  for-profit 
DCMs  operate  in  a  competitive,  global 
environment.  The  Commission 
expressed  concern  with  the  presence  of 
potentially  conflicting  demands — 
regulatory  responsibility  vs.  commercial 
imperatives — within  a  single  for-profit 
entity.  It  concluded  that  such  conflicts, 
arising  from  new  business  models,  new 
ownership  structures,  and  increased 
competition,  could  be  addressed 


3  While  not  required  under  these  acceptable 
practices,  the  Commission  believes  that  DCMs  „ 
benefit  from  endeavoring  to  recruit  their  public 
directors  from  a  broad  and  culturally  diverse  pool 
of  qualified  candidates. 

4  72  FR  6936  at  6937  (February  14,  2007). 

5 17  CFR  Part  38,  App.  B,  Core  Principle  15 
(Acceptable  Practices). 

6  Id. 


through  “reforms  within  the  DCMs 
themselves,  including  reforms  of  DCMs’ 
governing  bodies.”  7  The  acceptable 
practices  reflect  both  concrete  measures 
that  DCMs  may  implement  and 
principles  of  modern  self-regulation 
based  on  public  representation  and  the 
insulation  of  regulatory  functions.  They 
embody  the  Commission’s  settled 
position  that  “additional  public 
directors  on  governing  bodies,  greater 
independence  at  key  levels  of  decision 
making,. and  careful  insulation  of 
regulatory  functions  and  personnel  from 
commercial  pressures  are  important 
elements  in  ensuring  vigorous,  effective, 
and  impartial  self-regulation  now  and  in 
the  future.”8 

One  principle  embodied  in  the 
acceptable  practices  is  the  inclusion  of 
public  persons  on  DCM  boards, 
executive  committees,  and  disciplinary 
panels.  Subsection  (l)(i)  of  the 
acceptable  practices  requires  that  at 
least  35%  of  a  DCM’s  directors  be  public 
directors,  with  an  identical  minimum 
ratio  of  public  directors  required  for 
executive  committees  of  the  board  or 
similarly  empowered  bodies  under 
subsection  (l)(ii).  As  the  Commission 
explained  when  adopting  the  acceptable 
practices,  it  “strongly  believes  that 
DCMs  are  best  able  to  meet  their 
statutory  obligations  if  their  boards  and 
executive  committees  include  a 
sufficient  number  of  public  directors. 

*  *  *  Such  boards  and  committees  will 
gain  an  independent  perspective  that  is 
best  provided  by  directors  with  no 
current  industry  ties  or  other 
relationships  which  may  pose  a  conflict 
of  interest.”  9  The  principle  of  public 
representation  is  also  present  in  section 
(4)  of  the  acceptable  practices,  which 
requires  at  least  one  public  person  on  all 
disciplinary  panels.10 

A  secondf  principle  embodied  in  the 
acceptable  practices  is  the  ROC  required 
under  subsections  (3)(i)  and  (3)(ii). 

ROCs  are  tasked  with  overseeing  DCM 
regulatory  programs,  including 
monitoring  those  programs  for 
sufficiency,  effectiveness,  and 
independence.  Their  responsibilities 
also  include  reviewing  the  size  and 
allocation  of  DCMs’  regulatory  budgets 
and  resources;  reviewing  the  number, 
hiring,  termination,  and  compensation 
of  regulatory  personnel;  and  supervising 
DCMs’  chief  regulatory  officers,  who 
should  report  directly  to  their  ROCs.  As 
described  by  the  Commission,  “properly 


2  72  FR  at  6937. 

8  Id. 

9  72  FRat  6947. 

10  A  public  person  is  not  required  for  cases 
limited  to  decorum,  attire,  or  the  timely  submission 
of  accurate  records  required  for  clearing  or  verifying 
each  day’s  transactions. 
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functioning  ROCs  should  be  robust 
oversight  bodies  *  *  *.” 11  They  should 
also  “represent  the  interests  and  needs 
of  regulatory  officers  and  staff;  the 
resource  needs  of  regulatory  functions; 
and  the  independence  of  regulatory 
decisions.” 12  ROCs  should  consist 
exclusively  of  public  directors. 
“[Ajnything  less  invites  into  regulatory 
oversight  operations  precisely  those 
directors  whose  industry  affiliations 
lend  themselves  to  conflicts  of  interest 
in  decision  making.” 13 

The  three  operating  provisions 
described  above — board  composition, 
disciplinary  panel  composition,  and 
ROC — are  all  dependent  upon  the 
definition  of  public  director  in  section 
(2).  Now,  as  that  definition  is  finalized 
and  the  stay  on  the  acceptable  practices 
is  lifted,  all  industry  participants  should 
be  aware  that  the  Commission’s  highest 
goal  for  self-regulation  remains 
unchanged:  Self-regulation  must  be 
vigorous,  effective,  and  impartial. 

DCMs,  in  particular,  are  reminded  that 
although  they  are  free  to  comply  with 
Core  Principle  15  by  means  other  than 
the  acceptable  practices,  they  must 
address  the  specific  conflicts  of  interest 
that  the  Commission  has  identified  and 
adopt  measures  that  are  substantive  and 
responsive. 

B.  Procedural  History  of  the  Acceptable 
Practices  and  the  Definition  of  Public 
Director  - 

On  January  31,  2007,  the  Commission 
adopted  its  first  acceptable  practices  for 
Core  Principle  15,  which  requires  all 
DCMs  to  minimize  conflicts  of  interest 
in  their  decision  making  process.  The 
acceptable  practices  focus  on  conflicts 
between  DCMs’  regulatory 
responsibilities  and  their  commercial 
interests,  and  they  offer  all  DCMs  a  safe 
harbor  by  which  they  may  demonstrate 
core  principle  compliance.  The 
acceptable  practices  for  Core  Principle 
15  contain  four  provisions,  including 
three  “operating”  provisions  and  one 
provision  which  primarily  defines 
public  director.  All  four  provisions  were 
published  in  the  Federal  Register  on 
February  14,  2007. 14  Existing  DCMs 
were  given  a  two-year  phase-in  period 
to  implement  the  acceptable  practices  or 
otherwise  demonstrate  full  compliance 
with  Core  Principle  15. 

On  March  26,  2007,  the  Commission 
_  published  the  “2007  proposed 
amendments,”  which  made  certain 
clarifications  and  other  changes  to  the 


11 72  FR  at  6950. 

12  Id.  at  6950-6951. 

13  Id.  at  6951. 

14  72  FR  6936  (February  14.  2007). 


definition  of  public  director.15  The 
proposed  amendments  did  not  alter  the 
acceptable  practices  in  any  other 
respect.  In  proposing  the  amendments, 
the  Commission  emphasized  that  they 
should  not  be  read  as  a  diminution  of 
the  public  representation,  conflict-of- 
interest  mitigation,  and  self-regulatory 
insulation  intended  by  the  acceptable 
practices.  To  that  end,  all  three 
operating  provisions  in  the  acceptable 
practices  remained  as  originally 
adopted. 

The  Commission  received  six 
comment  letters  in  response  to  the  2007 
proposed  amendments,  but  after  careful 
consideration  determined  not  to  act 
upon  them.16  Instead,  on  November  23, 
2007,  the  Commission  gave  notice  via 
the  Federal  Register  that  the  acceptable 
practices  for  Core  Principle  15  were 
stayed  indefinitely  and  in  their 
entirety.17  Likewise,  the  two-year 
compliance  period  for  existing  DCMs 
also  was  stayed.  With  the  definition  of 
public  director  in  flux,  the  Commission 
concluded  that  a  stay  was  an 
appropriate  measure  while  it  arrived  at 
a  final  definition  of  public  director. 

Finally,  on  January  21,  2009,  the 
Commission  proposed  and  sought 
public  comment  on  the  “2009 
amendments,”  which  also  apply  only  to 
the  definition  of  public  director,  and 
which  are  adopted  herein.18  In 
publishing  the  2009  amendments,  the 
Commission  asserted  its  continued 
commitment  to  “the  fundamental 
philosophy  underpinning  the  acceptable 
practices  for  Core  Principle  15:  that 
potential  conflicts  of  interest  in  self¬ 
regulation  by  for-profit  and  publicly- 
traded  DCMs  *  *  *  can  be  addressed 
successfully  through  appropriate 
measures  embedded  in  DCMs’ 
governance  structures.” 19  The 
Commission  also  reaffirmed  “its  support 
for  public  representation  on  DCM 
boards  of  directors  and  disciplinary 
panels,  including  the  35%  public  board 
standard  first  enunciated  in  the 
acceptable  practices,”  and  its  “strong 
commitment  to  ROCs,  consisting 
exclusively  of  public  directors,  to 
oversee  all  facets  of  DCMs’  self- 
regulatory  programs  and  staff.”  20  The 
2009  amendments  and  public  comments 
thereon  are  summarized  below.  As 
stated  previously,  the  Commission  is 


15  72  FR  14051  (March  26.  2007).  In  addition  to 
the  clarifying  amendments,  the  Commission  also 
proposed  to  correct  a  technical  drafting  error. 

16  The  six  comment  letters  are  summarized  in  74 
FR  3475  (January  21,  2009). 

17  72  FR  65658  (November  23.  2007). 

18  74  FR  3475. 

19  74  FR  at  3476-3477. 

20  Id.  at  3477. 


adopting  the  2009  amendments  in  their 
entirety. 

C.  Summary  of  the  2009  Amendments 

The  2009  amendments  fall  into  four 
broad  categories,  all  of  which  pertain  to 
section  (2)  of  the  acceptable  practices — 
the  definition  of  public  director.  First, 
the  Commission  has  amended 
subsection  (2)(ii)  to  make  its  vocabulary 
more  consistent  with  that  in  subsection 
(2)(i),  but  without  altering  its  meaning. 

As  originally  adopted,  the  provision 
stated  that  “*  *  *  a  director  shall  not  be 
considered  public  if  [the  bright-line 
tests  are  not  met].”  Now,  subsection 
(2)(ii)  reads  “*  *  *  a  director  shall  be 
considered  to  have  a  ‘material 
relationship’  with  the  contract  market  if 
[the  bright-line  tests  are  not  met].” 
Because  the  overarching  material 
relationship  test  in  subsection  (2)(i) 
precludes  a  person  with  a  material 
relationship  from  serving  as  a  public 
director,  the  purpose  and  effect  of  the 
provision  remains  unchanged. 

Second,  the  Commission  has 
amended  subsections  (2)(ii)(A)  and 
(2)(iv)  to  save  a  DCM’s  public  directors 
from  bright-line  tests  that  they  would 
have  failed  if  they  also  served  as 
directors  of  the  DCM’s  affiliates.  For  this 
purpose,  “affiliate”  is  now  defined  in 
subsection  (2)(ii)(A)  to  include  “parents 
or  subsidiaries  of  the  contract  market  or 
entities  that  share  a  common  parent 
with  the  contract  market”  (“sister 
companies”).  Previously,  a  DCM’s 
public  directors  could  also  serve  as 
directors  of  its  parent  company,  but  not 
as  directors  of  its  subsidiary  or  sister 
companies.  With  this  amendment,  the 
latter  two  relationships  no  longer  suffer 
automatic  exclusion. 

Third,  the  Commission  has  amended 
subsection  (2)(ii)(B).  As  originally 
adopted,  this  subsection  precluded 
DCM  members,  employees  of  members, 
and  persons  affiliated  with  members 
from  service  as  public  directors. 

“  [ A]  ffiliated  with  a  member”  was 
defined  as  being  an  officer  or  director  of 
a  member,  or  having  “any  other 
relationship  with  the  member  such  that 
his  or  her  impartiality  could  be  called 
into  question  in  matters  concerning  the 
member.”  Under  that  original  text, 
subsection  (2)(ii)(B)  effectively  inserted 
another  material  relationship 
determination  in  what  was  an  otherwise 
bright-line  test. 

Now,  the  Commission  has 
streamlined  subsection  (2)(ii)(B)  in  three 
ways.  First,  any  material  relationship 
determination  made  pursuant  to  section 
(2)  takes  place  under  the  overarching 
material  relationship  test  of  subsection 
(2)(i),  and  not  under  the  bright-line  tests 
of  subsection  (2)(ii).  Second,  subsection 
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(2)(ii)(B)  sets  forth  the  exact 
membership  relationships  that  are 
automatically  precluded.  Finally,  the 
subsection  allows  a  DCM  to  conduct  a 
material  relationship  analysis  to 
determine  whether  employment  by  a 
member  should  preclude  a  specific 
individual  from  serving  as  a  public 
director. 

Finally,  the  Commission  has  amended 
subsection  (2)(ii)(C)  and  its  bright-line 
tests.  Here  again,  the  Commission  has 
simplified  the  provision  to  ensure  that 
the  bright-line  tests  are  clearly 
articulated.  As  originally  adopted, 
subsection  (2)(ii)(C)  created  a  $100,000 
combined  annual  payments  test  for 
potential  public  directors  and  the  firms 
with  which  they  may  be  affiliated 
(“payment  recipients”).  A  particular 
payment’s  relevance  to  the  $100,000 
bright-line  test  depends  upon  the  source 
(“payment  provider”)  and  nature  of  the 
payment.  In  this  regard,  the  subsection 
did  not  specify  which  payments  should 
count  towards  the  $100,000  annual 
cap — all  payments  or  only  those  for 
certain  types  of  services.  In  addition,  the 
subsection  also  contained  potential 
ambiguity  with  respect  to  the  universe 
of  potential  payment  providers  and 
payment  recipients. 

The  first  amendment  to  subsection 
(2)(ii)(C)  defines  the  nature  of 
“payment,”  specifying  that  it  is 
payment  for  “legal,  accounting,  or 
consulting  services.”  The  second 
amendment  clarifies  that  the  relevant 
payment  recipients  include  the 
potential  public  director  and  any  firm  in 
which  the  director  is  an  officer,  partner, 
or  director  (“direct”  and  “indirect” 
compensation,  respectively).  The  third 
amendment  to  subsection  (2)(ii)(C) 
clarifies  that  the  relevant  payment 
providers  include  the  DCM  and  any 
parent,  sister,  or  subsidiary7  company  of 
the  DCM.  Notably,  the  new  payment 
providers  provision  no  longer  captures 
DCM  members  or  persons  or  entities 
affiliated  with  members,  although  such 
relationships  should  still  be  scrutinized 
carefully  under  the  overarching 
materiality  test  of  subsection  (2)(i). 
Finally,  the  Commission  has  amended 
subsection  (2)(ii)(C)  to  take  into  account 
payments  to  a  public  director  in  excess 
of  $100,000  by  sister  and  subsidiary 
companies  of  the  DCM.  This  is 
consistent  with  the  Commission’s 
intent,  previously  articulated,  not  to 
automatically  prohibit  overlapping 
public  directors  between  DCMs  and 
their  affiliates. 

D.  The  2009  Amendments  and  the 
Material  Relationship  Test 

As  described  above,  the  2009 
amendments  touch  only  on  the  bright- 


line  tests  for  public  director.  The  most 
important  element  of  the  definition — the 
overarching  “material  relationship”  test 
in  subsection  (2)(i) — remains 
unchanged.  As  before,  “(t]o  qualify  as  a 
public  director  of  a  contract  market,  an 
individual  must  first  be  found,  by  the 
board  of  directors,  on  the  record,  to  have 
no  material  relationship  with  the 
contract  market.”  And,  as  before,  “[a] 
material  relationship  is  one  that 
reasonably  could  affect  the  independent 
judgment  or  decision  making  of  the 
director.” 

The  practical  consequence  of  the 
amended  bright-line  tests  is  that 
formerly  disqualifying  bright-line 
relationships  must  now  be  analyzed 
under  the  material  relationship  test 
recited  above.  However,  DCMs  should 
be  aware  that  shifting  the  point  of 
analysis  in  no  way  diminishes  the 
importance  of  the  relationships  under 
review,  nor  does  it  mean  that  a  formerly 
disqualifying  relationship  is  now 
generally  permissible.  Instead,  the 
amended  bright-line  tests  make  it 
incumbent  upon  DCMs  to  carefully 
evaluate  the  facts  to  determine  whether 
a  potential  public  director’s 
relationships  could  reasonably  affect  his 
or  her  independent  judgment  or 
decision  making  as  a  director  of  a  DCM. 
The  Commission  will  carefully  review 
those  determinations  in  evaluating 
DCMs’  compliance  with  Core  Principle 
15. 

Finally,  while  reemphasizing  the 
importance  of  the  material  relationship 
test  in  the  definition  of  public  director, 
the  Commission  also  notes  its  continued 
commitment  to  specific  bright-line  tests 
for  director-DCM  relationships  that  are 
clearly  material.  Accordingly,  the  2009 
amendments  to  the  bright-line  tests 
retain  most  of  the  original  tests’ 
substantive  content.  As  with  the  original 
bright-lines,  those  adopted  herein  touch 
on  a  potential  public  director’s  (A) 
Employment  relationships  with  the 
contract  market;  (B)  direct  and  indirect 
membership  relationships  with  the 
contract  market;  (C)  direct  and  indirect 
compensation  relationships  with  the 
contract  market;  and  (D)  familial 
relationships  with  the  contract  market. 
The  one-year  look  back  period  also 
remains  intact,  as  does  the  requirement 
that  a  DCM  disclose  to  the  Commission 
those  members  of  its  board  that  are 
public  directors  and  the  basis  for  those 
determinations.  Commission  staff  will 
also  closely  scrutinize  the 
implementation  of  the  material 
relationship  and  bright-line  tests  when 
conducting  future  reviews  of  DCM 
governance. 


E.  Public  Comments  on  the  2009 
Amendments 

Before  summarizing  and  responding 
to  individual  comment  letters,  the 
Commission  wishes  to  address  a 
recurring  theme  in  the  comments  made 
by  DCMs  throughout  the  development 
of  these  bright-line  tests  for  public 
director.  DCMs  have  regularly  argued 
that  the  tests  will  exclude  otherwise 
desirable  candidates  from  serving  on 
their  boards,  or  that  it  will  be  too 
difficult  to  determine  with  certainty 
whether  an  individual  qualifies  as  a 
public  director  under  the  acceptable 
practices.  The  Commission  has  been 
responsive  to  DCMs’  concerns,  even 
proposing  alternative  bright-line  tests  on 
two  occasions  after  the  acceptable 
practices  were  adopted.  However,  after 
these  efforts,  some  DCMs  continue  to 
repeat  this  same  criticism,  including  in 
their  comments  on  the  2009 
amendments. 

The  Commission  is  confident  that  the 
definition  of  public  director  adopted 
herein  can  be  used  effectively  by  all 
DCMs.  Armed  with  this  streamlined 
definition,  DCMs  should  be  able  to 
implement  the  acceptable  practices  fully 
and  easily.  Moreover,  if  for  some  reason 
it  is  unclear  whether  a  person  qualifies 
as  a  public  director,  a  solution  is  readily 
available:  He  or  she  is  free  to  serve  as 
a  non-public  director.  Under  the 
acceptable  practices,  almost  two- thirds 
of  a  DCM’s  board  is  filled  at  its 
discretion,  subject  to  the  fitness 
requirements  of  Core  Principle  14.  Thus, 
if  a  DCM  believes  that  an  individual 
adds  exceptional  value,  it  is  free  to 
install  him  or  her  as  a  non-public 
director.  Furthermore,  with  respect  to 
the  35%  of  directors  who  must  be 
public  under  the  acceptable  practices, 
the  difficulties  alleged  by  DCMs  might 
arise  only  if  they  attempt  to  seat 
directors  who  are  too  close  to  the  DCM 
or  to  the  futures  industry,  rather  than 
authentically  public  persons. 

The  Commission  has  previously 
stated  that  “the  most  significant 
contribution  made  by  public  directors 
*  *  *  is  precisely  their  outside,  non¬ 
industry  perspective.”  21  Directors  who 
are  truly  unrelated  to  the  futures 
industry  and  its  participants  should 
have  little  difficulty  qualifying  as  public 
directors,  and  DCMs  should  have  little 
difficulty  in  implementing  the 
acceptable  practices  if  .they  avoid  public 
director  candidates  who  are  in  the 
professional  or  personal  orbit  of  the 
futures  industry. 


21 72  FR  at  6949. 
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1.  Specific  Comments  Received  and  the 
Commission’s  Response 

The  Commission  received  five 
comment  letters  in  response  to  the  2009 
amendments,  including  comments  from 
ICE  Futures  U.S.,  Inc.  (“ICE  Futures”), 
the  Futures  Industry  Association 
(“FIA”),  CBOE  Futures  Exchange,  LLC 
(“CFE”),  CME  Group,  Inc.  (“CME 
Group”),  and  the  Kansas  City  Board  of 
Trade  (“KCBT”).22  Commission  staff 
reviewed  all  five  letters  carefully.  Most 
were  generally  supportive  of  the 
proposed  amendments,  while  also 
suggesting  further  changes.  The  five 
letters  and  the. Commission’s  responses 
thereto  are  summarized  below. 

a.  CBOE  Futures  Exchange,  LLC. 

CFE’s -comment  letter  reiterates  the 
exchange’s  belief  that  the  acceptable 
practices  will  have  a  “positive  impact” 
with  respect  to  futures  exchange 
governance  and  minimizing  conflicts  of 
interest,  and  that  they  “will  serve  to 
enhance  the  self-regulatory  process.”  23 
The  comment  letter  also  summarizes  the 
2009  amendments  and  affirms  the 
exchange’s  agreement  with  most  of 
them.  CFE  states  that  it  supports  those 
amendments  that  “clarify  (i)  The  types 
of  payments  that  would  disqualify  a 
person  from  serving  as  a  public 
director,24  (ii)  that  a  person  who  serves 
as  a  director  of  a  futures  exchange 
affiliate  is  not  disqualified  from  serving 
as  a  public  director  of  the  futures 
exchange  if  the  person  otherwise 
qualifies  to  serve  in  that  capacity,  and 
(iii)  that  receipt  of  director 
compensation  from  a  futures  exchange 
affiliate  does  not  disqualify  the  recipient 
from  serving  as  a  public  director  of  the 
futures  exchange  if  the  person  otherwise 
qualifies  to  serve  in  that  capacity.”  25 

While  generally  supportive  of  the 
2009  amendments,  CFE’s  comment 
letter  also  raises  certain  concerns,  both 
from  the  exchange’s  perspective  and 
from  the  Commission’s.  First,  CFE 
declares  its  opposition  to  an  amendment 
in  subsection  (2)(ii)(B)  removing 
employees  of  DCM  member  firms  from 
automatic  disqualification.  In  addition, 
the  exchange  offers  certain 
interpretations  with  respect  to  the 
potential  adverse  impact  of  this 
amendment.  Second,  CFE  states  its 
support  for  the  amendments  to 
subsection  (2)(ii)(C)  (pertaining  to  a 


22  As  explained  below,  CME  Group  is  the  parent 
company  of  four  DCMs:  the  Chicago  Board  of  Trade, 
the  Chicago  Mercantile  Exchange,  the  Commodity 
Exchange,  and  the  New  York  Mercantile  Exchange. 

23  CFE  comment  letter  (“CL”)  at  1. 

24  While  ICE  Futures  and  CME  Group  also 
support  the  amendments  pertaining  to  payment  for 
services  rendered,  CFE’s  support  is  offered  in  a  very 
specific  context,  as  explained  below. 

25  CFE  CL  at  1. 


bright-line  test  for  payment  for  services 
rendered).  Here  again,  CFE  offers  its 
own  interpretation  as  to  what  the 
subsection  now  permits.  The 
Commission  believes  that  both  of  CFE’s 
comments  and  interpretations  merit 
further  discussion.  They  are  treated 
below,  in  order. 

CFE  disagrees  “with  the  elimination 
by  the  CFTC’s  proposal  of  the  previous 
disqualification  of  an  employee  of  a 
member  of  a  futures  exchange  from 
serving  as  a  public  director  of  that 
futures  exchange.”  26  This  comment 
refers  to  amended  subsection  (2)(ii)(B), 
which  no  longer  subjects  a  DCM 
member’s  employees  to  automatic 
disqualification  from  service  as  a  public 
director  (unless  they  are  officers  or 
directors).  CFE  observes,  accurately,  that 
“the  CFTC  has  stated  that  one  of  the  . 
primary  objectives  of  the  Acceptable 
Practices  is  to  insulate  the  regulatory 
functions  of  a  futures  exchange  via 
public  directors  who  are  not  conflicted 
by  industry  ties  *  *  *.”27The 
exchange  argues  that  “permitting  a 
member  employee  to  serve  as  a  futures 
exchange  public  director,  and  allowing 
the  possibility  that  all  35%  of  the  public 
directors  of  a  futures  exchange  could  be 
member  employees,  is  inconsistent  with 
that  goal  *  *  28  . 

The  Commission  agrees  with  CFE’s 
overall  sentiment,  and  although  it 
stands  by  the  amendments  to  subsection 
(2)(ii)(B),  it  is  vital  that  no  DCM 
misinterpret  them.  The  Commission  is 
concerned  with  any  suggestion  that  the 
acceptable  practices  now  allow  a  DCM’s 
public  directors  to  consist  exclusively  of 
members’  employees.  While  the 
Commission  is  not  prejudging  any 
potential  relationship  that  might  be 
presented  to  it  in  the  future,  it  is 
difficult  to  imagine  that  employees  of 
member  firms  will  routinely  pass  the 
material  relationship  test  of  subsection 
(2)(i). 

DCMs  are  reminded  that  all  director 
relationships,  including  employment, 
remain  subject  to  the  acceptable 
practices’  overarching  material 
relationship  test.  They  should  also  be 
aware  that  the  removal  of  a  relationship 
from  the  bright-line  tests  does  not  mean 
that  such  relationship  is  now  always 
permitted.  Indeed,  in  the  example 
offered  by  CFE,  the  Commission  agrees 
that  a  board  whose  public  directors  are 
all  employees  of  member  firms  is 
inconsistent  with  the  intent  of  the 
acceptable  practices.  In  that  regard,  the 
Commission  emphasizes  the  language 
with  which  it  proposed  to  amend 


26  id. 

27  CFE  CL  at  2. 

28  Id. 


subsection  (2)(ii)(B),  stating  “the 
amendments  merely  shift  the  point  of 
analysis  from  the  bright-lines  of 
subsection  (2)(ii)  to  the  overarching 
material  relationship  test  of  subsection 
(2)(i).”  29  The  Commission  further 
affirmed — and  this  is  of  special 
importance  with  respect  to  member 
employees — that  it  “remains  concerned 
about  any  relationship  between 
potential  public  directors  and  DCM 
members  that  could  ‘affect  the 
independent  judgment  or  decision 
making  of  the  director’  ”  (emphasis 
added).30  Accordingly,  no  DCM  should 
interpret  the  removal  of  member 
employment  from  the  bright-line  tests  as 
an  invitation  to  seat  a  member’s 
employee  as  a  public  director  without 
careful  consideration.  Any  finding  that 
a  member’s  employee  qualifies  as  public 
will  require  full  disclosure  and 
explanation  under  subsection  (2)(v)  of 
the  acceptable  practices,  which  requires 
DCMs  to  disclose  to  the  Commission  the 
basis  for  any  determination  that  a 
director  qualifies  as  public. 

CFE’s  second  comment  and 
interpretation  relates  to  subsection 
(2)(ii)(C).  There,  the  exchange  asserts 
that  the  amendments  “make  clear  that  a 
public  director  of  the  National  Futures 
Association  (“NFA”)  is  not  disqualified 
as  serving  as  a  public  director  of  CFE 
because  NFA  provides  regulatory 
services  to  CFE  *  *  *.”  31  CFE  is  correct 
that  amended  subsection  (2)(ii)(C)  now 
limits  the  bright-line  definition  of 
“payment”  to  payment  for  legal, 
accounting,  or  consulting  services. 
Previously,  the  term  was  undefined  and 
thus  potentially  broader  in  scope,  to 
include  payment  for  regulatory  services 
to  a  regulatory  service  provider  (“RSP”) 
such  as  NFA. 

The  Commission  cautions,  however, 
that  subsection  (2)(ii)(C)  is  just  one 
element  in  a  multi-prong  test  for 
evaluating  whether  an  individual  is 
qualified  to  serve  as  a  public  director. 
While  the  clarification  of  subsection 
(2)(ii)(C)  is  this  instance  may  leave  RSP 
directors  outside  the  scope  of  one 
bright-line  test,  such  directors  remain 
subject  to  other  elements  in  the 
definition  of  public  director.  Most 
significant  among  these  is  the 
overarching  material  relationship  test  of 
subsection  (2)(i).  As  with  other  potential 
relationships,  the  Commission  will  not 
prejudge  what  might  be  presented  to  it 
in  the  future.  However,  a  DCM  should 
move  cautiously  in  any  scenario  where 
it  outsources  its  regulatory  functions  to 
an  RSP  and  seeks  to  install  a  director  of 


29  74  FR  at  3478. 

30  Id. 

31  CFE  CL  at  1. 
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its  RSP  as  public  director  on  its  board, 
including  its  ROC.  In  this  context,  the 
DCM  should  recall  that  ROC  members 
are  charged  with  evaluating  the  quality 
of  regulatory  services  provided  to  the 
DCM.  Certain  questions  naturally  arise 
under  these  circumstances.  Would  the 
RSP  director  be  able  to  evaluate  the 
RSP’s  performance  objectively?  Would 
he  or  she  be  able  to  impartially  counsel 
the  exchange -to  seek  regulatory  services 
elsewhere  if  the  RSP,  on  whose  board 
he/ she  also  sits,  was  underperforming? 
Even  if  the  RSP  director  was  only  being 
considered  for  service  on  the  board,  and 
not  for  the  ROC,  would  his  or  her  board 
actions  with  respect  to  the  RSP  be  as 
objective  as  those  of  a  public  director 
with  no  RSP  ties?  Questions  such  as 
these  must  be  addressed  fully  in  any 
material  relationship  analysis. 

b.  The  Futures  Industry  Association 
and  the  Kansas  City  Board  of  Trade. 

The  FIA’s  comment  letter  expresses 
its  support  for  the  2009  amendments.32 
Echoing  the  Commission’s  own 
sentiments,  the  FI  A  notes  that  “it  is 
vitally  important  that  DCMs  include  a 
significant  number  of  Board  Members 
that  are  recognized  to  be  independent  of 
the  DCM  and  its  members.”  33  FIA  also 
maintains  that  “no  one  could  fairly 
contest  the  Commission’s  definition  of  a 
public  director  as  someone  with  no 
material  relationship  with  the  DCM,” 
and  that  “the  Commission  has  proposed 
a  workable  and  effective  set  of 
automatically  disqualifying 
relationships”  for  potential  public 
directors.34  FIA’s  positive  comments  are 
balanced  with  the  observation  that  it 
and  others  might  “quibble”  with  the 
35%  standard  for  public  directors  on 
DCM  boards,  and  that  it  might 
“recommend  expanding  the  [bright-line 
tests]  in  some  areas  or  restricting  it  in 
others.”  35  Overall,  however,  FIA 
“urge[s]  the  Commission  to  adopt  the 
[2009  amendments]  quickly  and  to  make 
its  Acceptable  Practices  effective  as 
soon  as  practicable.”  36 

KCBT’s  brief  comment  letter  notes  its 
“support  for  the  revised  public  director 
definition  published  for  comment  in 
connection  with  the  SRO  governance 
core  principle  guidelines.”  37  The 
exchange  is  “appreciative  of  the 
Commission  narrowing  the  applicability 
of  the  $100,000  in  professional  services 
payments  to  a  public  director  (or  the 

32  FIA  CL  at  1. 

33  Id. 

34  FIA  CL  at  1  and  2. 

35  Id. 

36  FIA  CL  at  2. 

37KCBT  CL  at  1. 


firm  such  public  director  represents)  by 
a  DCM  or  its  affiliates.”  38 

c.  ICE  Futures  U.S.,  Inc. 

ICE  Futures’  comment  letter  contains 
both  supportive  statements  and 
suggestions  for  further  modifications  to 
the  2009  amendments.  First,  the 
exchange  “commend[s]  the  decision  to 
free  a  DCM’s  public  directors  from 
bright-line  tests  that  would  have  been 
failed  if  the  directors  also  served  on  the 
board  of  the  DCM’s  affiliates.”  39  This 
comment,  which  pertains  to 
“interlocking  directorships”  under 
subsection  (2)(iv),  was  echoed  by  CFE 
and  CME  Group.40 

The  amendments  to  subsection  (2)(iv) 
expand  the  universe  of  DCM  affiliates 
on  whose  board  public  directors  may 
serve.41  Previously,  public  directors 
could  only  serve  on  the  board  of  a 
DCM’s  parent,  but  the  2009 
amendments  also  permit  interlocking 
directorships  with  a  DCM’s  subsidiaries 
or  entities  sharing  a  common  parent 
with  the  DCM.  While  ICE  Futures  and 
others  find  this  amendment  helpful, 
DCMs  are  reminded  that  as  with  all 
other  public  director  relationships,  the 
materiality  test  is  still  in  place.  In 
addition,  interlocking  public 
directorships  are  permitted  only  if  the 
DCM  director  otherwise  meets  the 
definition  of  public  director.  DCMs 
should  be  particularly  vigilant  for 
circumstances  where  the  interlocking 
directorship  involves  an  entity  that 
could  come  under  the  DCM’s  regulatory 
authority.  An  affiliate  that  trades  or 
brokers  in  the  DCM’s  markets,  for 
example,  could  pose  a  conflict  of 
interest. 

In  addition  to  the  comments 
summarized  above,  ICE  Futures  also 
suggests  further  amendments  to  the 
bright-line  tests  for  public  director.  The 
exchange’s  concerns  center  around 
subsection  (2)(ii)(C),  which,  as 
amended,  defines  a  bright-line  test  for 
potential  public  directors  based  on 
direct  and  indirect  compensation  in 
excess  of  $100,000  for  legal,  accounting, 
and  consulting  services  rendered.  ICE 
Futures  argues  that,  “[b]ecause  this 
prohibition  is  so  broad,  and  the  dollar 
threshold  so  low,  it  needlessly  sweeps 
into  its  net  payments  that  would  be 
considered  de  minimis  by  the  firm  being 
compensated  and  relationships  that 

38  id. 

39  ICE  Futures  CL  at  2. 

40CME  Group  states,  for  example,  “ft]he 
Commission  has  appropriately  recognized  that  an 
individual  may  be  a  director  of  both  a  DCM  and  its 
parent,  subsidiary,  or  entity  that  shares  a  common 
parent  with  the  DCM,  and  not  lose  his  or  her  status 
as  a  public  director.”  CME  CL  at  3. 

41  Subsection  (2)(ii)(A)  is  also  relevant,  as  it 
defines  "affiliate"  as  used  in  subsection  (2)(iv). 


might  not  automatically  create  a  conflict 
of  interest.”42 

It  should  be  noted  that  ICE  Futures’ 
comment  seems  limited  to  indirect 
compensation  to  a  public  director  via 
the  firm  with  which  he  or  she  is 
associated;  the  exchange’s  apparent 
preference  is  that  indirect  compensation 
not  constitute  part  of  the  bright-line 
tests  at  all.  It  contends  that  “[t]he  DCM 
should  be  entrusted  to  evaluate  all  the 
relevant  facts  and  circumstances  *  *  * 
and  determine  whether  the  independent 
judgment  of  a  public  director  would  be 
compromised  by  the  indirect 
compensation  arrangements.”43 

If  indirect  compensation  is  not 
removed  from  the  bright-line  tests,  then 
the  exchange  argues  that  the 
Commission  should  at  least 
“significantly  increase  the  dollar 
threshold  for  indirect  compensation.”44 
ICE  Futures  offers  the'listing  standards 
of  the  New  York  Stock  Exchange 
(“NYSE”)  as  an  “instructive”  guide  in 
establishing  what  it  considers  a  more 
appropriate  cut-off  on  payments  for 
services  rendered.45 

The  Commission  understands  that  the 
$100,000  threshold  in  subsection 
(2)(ii)(C)  is  a  significant  bright-line  test, 
and  that  others  might  have  chosen  to 
draw  the  line  at  a  higher  dollar  value  or 
as  a  percentage  of  revenues.  However,  it 
continues  to  believe  that  $100,000  in 
combined  annual  payments  is  an 
appropriate  cap  in  compensation  for  a 
public  director  or  a  firm  on  which  he  or 
she  serves  as  an  officer,  director,  or 
partner.  The  $100,000  cap  applies  to 
payments  from  the  DCM  or  any  affiliate 
of  the  DCM  for  legal,  accounting,  or 
consulting  services.  As  the  Commission 
explained  when  it  reduced  the  ratio  of 
public  directors  required  by  the 
acceptable  practices  from  50%  (as 
originally  proposed)  to  35%  (as 
adopted),  “the  Commission  believes  that 
a  strict  definition  of  public  director  is 
especially  necessary  now  that  it  will 
apply  to  35%  of  a  DCM’s  directors, 
rather  than  the  50%  originally 

42  ICE  Futures  CL  at  2. 

43  ICE  Futures  CL  at  3. 

**  Id. 

45  While  the  Commission  understands  the 
attraction  of  adopting  a  single  payment  cap  based 
on  the  more  widely  used  listing  standards  of  the 
NYSE,  it  does  not  believe  that  the  listing  standards 
are  an  appropriate  guide.  The  Commission 
continues  to  think  that  the  listing  standards  serve 
a  distinct  purpose — the  protection  of  shareholders 
through  boards  of  directors  that  are  sufficiently 
independent  from  management.  In  contrast,  the 
acceptable  practices  for  Core  Principle  15, 
including  the  bright-line  tests  for  public  director, 
seek  to  protect  self-regulation  through  DCM  boards 
of  directors  and  other  bodies  that  include  a 
sufficient  number  of  truly  public  persons. 
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proposed.”46  The  Commission  also 
reiterates  its  previous  observation  that  a 
potential  public  director  who  fails  one 
or  more  bright-line  tests — the  $100,000 
payment  cap,  for  example — is  free  to 
serve  as  a  non-public  director  if  the 
DCM  deems  it  important. 

Finally,  the  Commission  reminds 
DCMs  that  other  relationships  involving 
payment  for  services  rendered — even 
those  not  specifically  listed  in 
subsection  (2)(ii)(C) — should  be 
scrutinized  closely  under  the  material 
relationship  test.  Such  other 
relationships  could  include  payments 
from  other  sources  ( e.g .,  a  DCM  member 
firm  rather  than  the  DCM  itself); 
payments  based  on  other  relationships 
(e.g.,  employee  rather  than  director  or 
partner);  and  payments  for  lesser 
amounts  (e.g.,  $95,000  to  a  firm  where 
the  DCM  director  serves  as  partner  and 
to  which  $95,000  represents  significant 
revenue).  In  short,  DCMs  must  continue 
to  consider  the  payment  provider,  the 
payment  recipient,  and  the  services 
provided  when  making  materiality 
determinations  under  subsection 
(2)(ii)(C).  DCMs  also  must  disclose  to 
the  Commission  which  members  of  its 
board  are  public  directors,  and  the  basis 
for  those  determinations.47  The 
Commission  expects  that  all  potentially 
material  relationships  will  have  been 
examined  carefully. 

d.  CME  Group  Inc. 

CME  Group  is  the  publicly-traded 
parent  company  of  four  DCMs:  the 
Chicago  Board  of  Trade  (“CBOT”),  the 
Chicago  Mercantile  Exchange  (“CME”), 
the  Commodity  Exchange  (“COMEX”), 
and  the  New  York  Mercantile  Exchange 
(“NYMEX”).  Its  comment  letter  includes 
a  brief  history  of  the  acceptable 
practices  for  Core  Principle  15  and  the 
amendments  to  the  bright-line  tests  for 
public  director.  CME  Group  closes  its 
comment  letter  by  stating,  “[i]n  sum,  we 
believe  that  the  Commission  has 
substantially  improved  its  proposed 
definition  of  public  director,  in 
connection  with  the  non-exclusive  safe 
harbor  acceptable  practices  for 
compliance  with  Core  Principle  15.”  48 

Like  CFE  and  ICE  Futures,  CME 
Group  approves  of  provisions  in  the 
2009  amendments  that  allow  for 
interlocking  public  directors  across  a 
DCM,  its  subsidiaries,  and  entities 
sharing  a  common  parent  with  the  DCM. 
CME  Group  also  approves  of  provisions 
in  the  amendments  that  eliminate  the 
bright-line  test  for  employees  of  DCM 


46  72  FR  at  6949. 

47  Subsection  (2)(v)  of  the  acceptable  practices. 

48  CME  Group  CL  at  4. 


member  firms.49  Finally,  CME  Group 
supports  amendments  to  subsection 
(2)(ii)(C)  with  respectto  direct  and 
indirect  payments  to  directors  for 
services  rendered.  All  three 
amendments  have  already  been 
discussed  above  in  the  context  of  CFE’s 
and  ICE  Futures’  comment  letters.  As 
the  Commission  noted  there,  potential 
public  directors  remain  subject  to  the 
material  relationship  test  of  subsection 
(2)(i)  in  all  three  circumstances. 

In  addition  to  the  supportive 
statements  summarized  above,  CME 
Group  also  requests  that  the 
Commission  “consider  a  further 
refinement  [to  the  bright-line  tests]  with 
respect  to  immediate  family 
members.”  50  Referring  to  subsection 
(2)(ii)(D),  it  argues  “we  do  not  believe 
that  an  individual  should  be  considered 
to  have  a  per  se  material  relationship 
with  a  DCM  merely  because  his 
immediate  family  member  is  a  director 
or  an  officer  of  a  member.”  51  The 
Commission’s  response  is  similar  to  that 
given  ICE  Futures’  request  for  a  more 
relaxed  bright-line  test  for  indirect 
payments  for  services  rendered.  Because 
the  final  acceptable  practices  require 
that  only  35%  of  a  DCM’s  directors  be 
public,  a  strict  definition  of  public 
director  is  appropriate.  In  this  regard, 
the  Commission  believes  that  a  close 
family  bond  certainly  could  affect  the 
independent  judgment  or  decision 
making  of  the  director  and  should  . 
therefore  be  precluded  automatically. 
The  acceptable  practices’  material 
relationship  test  is  instructive:  the 
Commission  is  concerned  with 
relationships  that  “reasonably  could 
affect”  the  director;  proof  of  certain 
effect  is  not  required. 

CME  Group’s  comment  letter  also 
includes  broader  legal  and  policy 
arguments  that  the  Commission  has 
previously  addressed  at  length. 
Nonetheless,  they  require  a  brief 
response  here  so  that  no  DCM  is 
confused  as  to  what  is  required  under 
Core  Principle  15.  DCMs  should  be 
aware  that  the  acceptable  practices  are 
voluntary  safe  harbors  which  they  may 
use  to  demonstrate  compliance  with 
Core  Principle  15,  and  that  they  are  free 


49  However,  as  explained  previously,  employees 
of  DCM  members,  while  no  longer  automatically 
disqualified  from  serving  as  public  directors,  are 
not  automatically  permitted  to  do  so  either.  Instead, 
each  one  faces  a  robust  and  individualized  material 
relationship  analysis  which  must  be  disclosed  to 
the  Commission.  In  this  regard,  the  Commission 
notes  that  blanket  determinations  by  a  DCM  that 
particular  categories  of  persons  qualify  as  public 
directors  without  individual  examination  is 
insufficient  to-satisfy  the  acceptable  practices  for 
Core  Principle  15. 

50  CME  Group  CL  at  3. 

51  Id. 


to  comply  by  other  means.  The 
Commission  will  fairly  evaluate  any 
alternatives  presented  to  it.  What  DCMs 
are  not  free  to  do,  however,  is  to 
substitute  their  interpretations  of  Core 
Principle  15  for  the  Commission’s. 

CME  Group  argues  that  it  “continues 
to  believe  that  the  board  composition 
acceptable  practices  are  not  related  to 
Core  Principle  15  and  conflict  with  the 
clear  Congressional  intent  in  the 
Commodity  Futures  Modernization  Act 
of  2000  (“CFMA”)  to  impose  no 
composition  requirements  on  the  boards 
of  publicly  owned  futures 
exchanges.”  52  CME  Group’s  beliefs 
notwithstanding,  the  Commission  has 
interpreted  its  statutory  authority  and 
acted  upon  it.  CME  Group’s  four 
regulated  DCMs  are  required  to  comply 
with  Core  Principle  15,  and  all  the  core 
principles,  as  they  are  interpreted  by  the 
Commission. 

To  comply  with  Core  Principle  15, 
DCMs  must  specifically  address  the 
conflicts  of  interest  discussed  at  length 
during  the  development  of  these 
acceptable  practices.  The  Commission 
has  been  clear  in  its  requirements,  and 
the  preamble  to  the  acceptable  practices 
explains  them  as  well.  As  stated  in  the 
acceptable  practices,  “[all  DCMs]  bear 
special  responsibility  to  regulate 
effectively,  impartially,  and  with  due 
consideration  of  the  public  interest. 

*  *  *  Under  Core  Principle  15,  they  are 
also  required  to  minimize  conflicts  of 
interest  in  their  decision-making 
process.  To  comply  with  this  core 
principle,  [DCMs]  should  be  particularly 
vigilant  for  such  conflicts  between  and 
among  their  self-regulatory 
responsibilities,  their  commercial 
interests,  and  the  several  interests  of 
their  management,  members,  owners, 
customers  and  market  participants,  and 
other  constituencies.” 

Within  these  boundaries,  DCMs  may 
demonstrate  compliance  with  Core 
Principle  15  as  they  deem  best.  The 
Commission  has  repeatedly  affirmed 
that  the  acceptable  practices  are  not 
mandatory.  What  is  mandatory, 
however,  is  that  all  DCMs  mitigate 
conflicts  of  interest  in  their  decision 
making  process,  including  the  conflicts 
that  the  Commission  has  identified 
between  their  commercial  interests  and 
their  regulatory  responsibilities. 

Indeed,  CME  Group’s  own  comment 
letter  expresses  the  potential  conflict  of 
interest  between  regulatory  and 
commercial  decision  making.  Referring 
to  commercial  interests,  CME  Group 
claims,  “[w]e  believe  that  each  publicly 
traded  DCM  has  an  obligation  to  its 
shareholders  to  follow  the  listing  rules 


52  CME  Group  CL  at  2. 
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of  the  relevant  securities  exchange  and 
to  nominate  for  election  as  directors  a 
mix  of  individuals  based  on  their  ability 
to  create  value  for  the  corporation.”  53 
While  the  Commission  acknowledges  all 
DCMs’  commercial  interests,  it  also 
reminds  them  of  their  regulatory 
responsibilities. 

In  the  case  of  CME  Group,  the 
Commission  notes  that  its  subsidiary 
DCMs— CBOT,  CME,  COMEX,  and 
NYMEX — are  not  traded  on  national 
securities  exchanges  or  subject  to  listing 
standards.  While  CME  Group  may  be 
required  to  comply  with  certain  listing 
rules  and  to  maximize  shareholder 
value,  its  regulated  DCMs  have 
additional  statutory  and  regulatory 
obligations.  Above  all,  regardless  of 
their  corporate  structures,  all  DCMs 
must  regulate  effectively,  impartially, 
and  with  due  consideration  of  the 
national  public  interest  as  provided  for 
in  the  Act. 

The  Commission  is  confident  that 
regulatory  and  commercial  interests  can 
be  reconciled  in  effective  self¬ 
regulation.  However,  continued  success 
depends  on  all  DCMs  recognizing  the 
potential  for  conflicts;  acknowledging 
the  primacy  of  regulatory  interests;  and 
implementing  effective  solutions  to 
protect  self-regulatory  functions, 
decisions,  and  personnel  from  improper 
commercial  influence  and 
considerations.  As  the  Commission 
stated  when  it  adopted  the  acceptable 
practices  for  Core  Principle  15,  and  as 
it  continues  to  believe  now; 

[I]t  is  crucial  for  all  DCMs  and  their  owners 
to  understand  that  DCMs  have  two 
responsibilities:  A  responsibility  to  their 
ownership  and  a  responsibility  to  the  public 
interest  as  defined  in  the  Act.  Whereas  the 
[listing  standards]  serve  those  with  a  direct 
fiduciary  claim  upon  a  company  *  *  *  the 
new  acceptable  practices  serve  the  public, 
whose  claim  upon  DCMs  is  entirely 
independent  of  ownership,  membership,  or 
any  other  DCM  affiliation.  In  short,  through 
the  new  acceptable  practices  for  Core 
Principle  15,  the  Commission  seeks  to  ensure 
adequate  representation  of  a  public  voice  that 
otherwise  is  not  guaranteed  any  formal 
standing  within  a  DCM,  and  which  receives 
no  effective  representation  under  any 
regulatory  regime  other  than  the 
Commission’s.54 

II.  Related  Matters 

A.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  actions  before  issuing  a 
new  regulation  or  order  under  the  Act.55 
By  its  terms,  Section  15(a)  requires  the 


53  CME  Group  CL  at  2. 

54  72  FR  6936,  6949. 

55  7  U.S.C.  19(a). 


Commission  to  “consider  the  costs  and 
benefits”  of  a  subject  rule  or  order, 
without  requiring  it  to  quantify  the  costs 
and  benefits  of  its  action  or  to  determine 
whether  the  benefits  of  the  action 
outweigh  its  costs.  Section  15(a) 
requires  that  the  costs  and  benefits  of 
new  regulations  be  evaluated  in  light  of 
five  broad  areas  of  market  and  public 
concern:  (1)  Protection  of  market 
participants  and  the  public;  (2) 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets;  (3) 
price  discovery;  (4)  sound  risk 
management  practices;  and  (5)  other 
public  interest  considerations.  In 
conducting  its  analysis,  the  Commission 
may,  in  its  discretion,  give  greater 
weight  to  any  one  of  the  five 
enumerated  areas  of  concerns  and  may 
determine  that,  notwithstanding  its 
costs,  a  particular  rule  is  necessary  or 
appropriate  to  protect  the  public  interest 
or  to  effectuate  any  of  the  provisions  or 
to  accomplish  any  of  the  purposes  of  the 
CEA.56 

On  February  14,  2007,  the 
Commission  published  final  acceptable 
practices  for  Core  Principle  15  that 
included  prophylactic  measures 
designed  to  minimize  conflicts  of 
interest  in  DCMs’  decision  making 
processes.  The  final  rulemaking 
thoroughly  considered  the  costs  and 
benefits  of  the  acceptable  practices  and 
responded  to  comments  relating  to  the 
costs  of  adhering  to  their  requirements. 

The  2009  amendments  to  the 
definition  of  public  director  bring 
further  clarity  and  finality  to  the 
acceptable  practices  for  Core  Principle 
15.  The  Commission  believes  that  the 
amendments  are  fully  consistent  with 
the  design  and  purpose  of  the 
acceptable  practices  as  originally 
conceived.  Furthermore,  through  more 
consistent,  streamlined,  and  precise 
articulations,  the  amendments  will 
facilitate  DCMs’  implementation  of  the 
acceptable  practices  and  thereby 
advance  important  public  interest 
considerations  with  respect  to  conflicts 
of  interest  in  DCM  self-regulation.  In 
particular,  the  acceptable  practices  offer 
all  DCMs  a  safe  harbor  for  compliance 
with  Core  Principle  15,  which  requires 
them  to  “establish  and  enforce  rules  to 
minimize  conflicts  of  interest  in  the 
decision  making  process  of  the  contract 
market  *  *  57  The  acceptable 

practices’  safe  harbor  is  based  on  the 
inclusion  of  public  directors  on  their 
boards;  the  creation  and  empowerment 


56  Eg.,  Fishermen’s  Dock  Co-op.,  Inc.  v.  Brown,  75 
F.3d  164  (4th  Cir.  1996);  Center  for  Auto  Safety  v. 
Peck,  751  F.2d  1336  (D.C.  Cir.  1985)  (agency  has 
discretion  to  weigh  factors  in  undertaking  cost 
benefit  analyses). 

57  7  U.S.C.  7(d)(15). 


of  ROCs  consisting  exclusively  of  public 
directors;  and  the  presence  of  public 
persons  on  DCM  disciplinary  panels. 
Thus,  each  of  these  provisions  depends 
heavily  on  a  clear  and  settled  definition 
of  public  director.  The  Commission 
believes  that  the  2009  amendments  will 
not  impose  any  additional  costs  upon 
DCMs.  To  the  contrary,  they  may  reduce 
the  costs  of  compliance  through 
improvements  in  the  bright-line  tests  for 
public  director,  such  that  the  tests  truly 
operate  as  bright-lines  and  the 
definition  of  public  director  is  well- 
settled. 

After  considering  the  above 
mentioned  factors  and  issues,  the 
Commission  has  determined  to  adopt 
these  amendments  to  the  acceptable 
practices  for  Core  Principle  15.  The 
Commission  received  no  comments  on 
its  Section  15(a)  analysis  of  the 
amendments  and  hereby  adopts  them  as 
proposed. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  requires  federal 
agencies,  in  promulgating  rules,  to 
consider  the  impact  of  those  rules  on 
small  entities.  The  2009  amendments 
affect  DCMs,  which  the  Commission  has 
previously  determined  are  not  small 
entities  for  purposes  of  the  Regulatory 
Flexibility  Act.58  Accordingly,  the 
Acting  Chairman,  on  behalf  of  the 
Commission,  hereby  certifies  pursuant 
to  5  U.S.C.  605(b)  that  the  2009 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act  of  1995 

The  2009  amendments  to  the 
acceptable  practices  for  Core  Principle 
15  will  not  impose  any  new 
recordkeeping  or  information  collection 
requirements,  or  other  collections  of 
information  that  require  approval  of  the 
Office  of  Management  and  Budget, 
under  44  U.S.C.  3501  et  seq. 
Additionally,  the  Commission  received 
no  comments  on  the  accuracy  of  the 
estimate  of  additional  recordkeeping  or 
information  collection  requirements. 
Accordingly,  the  Paperwork  Reduction 
Act  does  not  apply. 

HI.  Text  of  Amendments 

List  of  Subjects  in  17  CFR  Part  38 

Commodity  futures,  Reporting  and 
recordkeeping  requirements. 

In  light  of  the  foregoing,  and  pursuant 
to  the  authority  in  the  Act,  and  in 


58  See  Policy  Statement  and  Establishment  of 
Definitions  of  “Small  Entities”  for  Purposes  of  the 
Regulatory- Flexibility  Act,  47  FR  18618, 18619 
(Apr.  30, 1982). 
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particular,  Sections  3,  5,  5c(a)  and  8a(5) 
of  the  Act,  the  Commission  hereby 
amends  Part  38  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  38— DESIGNATED  CONTRACT 
MARKETS 

■  1.  The  authority  citation  for  part  38 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  5,  6,  6c,  7,  7a-2,  and 
12a,  as  amended  by  Appendix  E  of  Public 
Law  106-554,  114  Stat.  2763A-365. 

■  2.  The  stay  is  lifted  on  paragraph  (b) 
of  Core  Principle  15  in  Appendix  B  to 
17CFR  Part  38. 

■  3.  In  Appendix  B  to  Part  38  revise 
paragraphs  (b)(2)(h)  through  (b)(2)(v)  of 
Core  Principle  15  to  read  as  follows: 

Appendix  B  to  Part  38 — Guidance  on, 
and  Acceptable  Practices  in, 

Compliance  With  Core  Principles 

***** 

Core  Principle  15  of  section  5(d)  of  the  Act: 
CONFLICTS  OF  INTEREST 
***** 

(b)  *  *  * 

(2)*  *  * 

(ii)  In  addition,  a  director  shall  be 
considered  to  have  a  “material  relationship” 
with  the  contract  market  if  any  of  the 
following  circumstances  exist: 

(A)  The  director  is  an  officer  or  employee 
of  the  contract  market  or  an  officer  or 
employee  of  its  affiliate.  In  this  context, 
“affiliate”  includes  parents  or  subsidiaries  of 
the  contract  market  or  entities  that  share  a 
common  parent  with  the  contract  market; 

(B)  The  director  is  a  member  of  the  contract 
market,  or  an  officer  or  director  of  a  member. 
“Member”  is  defined  according  to  Section 
la(24)  of  the  Commodity  Exchange  Act  and 
Commission  Regulation  1.3(q); 

(C)  The  director,  or  a  firm  with  which  the 
director  is  an  officer,  director,  or  partner, 
receives  more  than  $100,000  in  combined 
annual  payments  from  the  contract  market,  or 
any  affiliate  of  the  contract  market  (as 
defined  in  Subsection  (2)(ii)(A)),  for  legal, 
accounting,  or  consulting  services. 
Compensation  for  services  as  a  director  of  the 
contract  market  or  as  a  director  of  an  affiliate 
of  the  contract  market  does  not  count  toward 
the  $100,000  payment  limit,  nor  does 
deferred  compensation  for  services  prior  to 
becoming  a  director,  so  long  as  such 
compensation  is  in  no  way  contingent, 
conditioned,  or  revocable; 

(D)  Any  of  the  relationships  above  apply  to 
a  member  of  the  director’s  “immediate 
family,”  i.e.,  spouse,  parents,  children  and 
siblings. 

(iii)  All  of  the  disqualifying  circumstances 
described  in  Subsection  (2}(ii)  shall  be 
subject  to  a  one-year  look  back. 

(iv)  A  contract  market’s  public  directors 
may  also  serve  as  directors  of  the  contract 
market’s  affiliate  (as  defined  in  Subsection 
(2)(ii)(A))  if  they  otherwise  meet  the 
definition  of  public  director  in  this  Section 
(2). 


(v)  A  contract  market  shall  disclose  to  the 
Commission  which  members  of  its  board  are 
public  directors,  and  the  basis  for  those 
determinations. 

***** 

Issued  in  Washington,  DC,  on  April  21, 
2009  by  the  Commission. 

David  A.  Stawick, 

Secretary  to  the  Commission. 

[FR  Doc.  E 9— 9508  Filed  4-24-09;  8:45  am] 
BILLING  CODE  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  526 

[Docket  No.  FDA-2009-N-0665] 

Intramammary  Dosage  Forms;  Change 
of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  an  approved  new 
animal  drug  application  (NADA)  from 
Merial  Ltd.  to  Cross  Vetpharm  Group 
Ltd. 

DATES:  This  rule  is  effective  April  27, 
2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  R.  Newkirk,  Center  for  Veterinary' 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  240-276-8307, 
e-mail:  david.newkirk@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  Merial 
Ltd.,  3239  Satellite  Blvd.,  Bldg.  500, 
Duluth,  GA  30096-4640,  has  informed 
FDA  that  it  has  transferred  ownership 
of,  and  all  rights  and  interest  in,  NADA 
065-383  for  Formula  A-34  (procaine 
penicillin  G)  mastitis  infusion  tube  to 
Cross  Vetpharm  Group  Ltd.,  Broomhill 
Rd.,  Tallaght,  Dublin  24,  Ireland. 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  526.1696a  to 
reflect  the  transfer  of  ownership. 

This  rule  does  not  meet  the  definition 
of  “rule”  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  “particular  applicability.” 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  526 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  526  is  amended  as  follows: 

PART  526— INTRAMAMMARY  DOSAGE 
FORMS 

■  1.  The  authority  citation  for  21  CFR 
part  526  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§526.1 696a  [Amended] 

■  2.  In  paragraph  (c)  of  §  526.1696a, 
remove  “050604”  and  add  in  its  place 
“061623”. 

Dated:  April  17,  2009. 

Bernadette  Dunham, 

Director,  Center  for  Veterinary  Medicine. 

[FR  Doc.  E 9— 9527  Filed  4-24-09;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-2009-0119] 

RIN  1625-AA00 

Safety  Zone;  Red  Bull  Air  Races;  San 
Diego  Bay,  San  Diego,  CA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  the  San  Diego 
Bay  in  support  of  the  Red  Bull  Air 
Races.  The  safety  zone  is  necessary  to 
provide  for  the  safety  of  the  crew, 
spectators,  participants  and  other 
vessels  and  users  of  the  waterway. 
Persons  and  vessels  will  be  prohibited 
from  entering  into,  transiting  through,  or 
anchoring  within  this  safety  zone  unless 
authorized  to  do  so  by  the  Captain  of  the 
Port  or  his  designated  representative. 
DATES:  This  rule  is  effective  from  10 
a.m.  on  May  7,  2009  through  6  p.m.  on 
May  10,  2009. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2009- 
0119  and  are  available  Online  by  going 
to  http://www.regulations.gov,  selecting 
the  Advanced  Docket  Search  option  on 
the  right  side  of  the  screen,  inserting 
USCG-2009-0119  in  the  Docket  ID  box, 
pressing  Enter,  and  then  clicking  on  the 
item  in  the  Docket  ID  column.  They  are 
also  available  for  inspection  or  copying 
at  two  locations:  the  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
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Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  and  the  U.S. 
Coast  Guard  Sector  San  Diego,  2710  N. 
Harbor  Dr.,  San  Diego,  CA  92101 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  temporary 
rule,  call  Petty  Officer  Kristen  Beer, 

-  USCG,  Waterways  Management,  U.S. 
Coast  Guard  Sector  San  Diego  at  (619) 
278-7262.  If  you  have  questions  on 
viewing  the  docket,  call  Renee  V. 

Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

The  Coast  Guard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  opportunity  to  comment 
pursuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because 
immediate  action  is  necessary  to  ensure 
the  safety  of  spectators,  crew, 
participants,  and  other  users  and  vessels 
of  the  waterway  in  the  vicinity  of  the 
event  on  the  dates  and  times  this  rule 
will  be  in  effect  and  delay  would  be 
contrary  to  the  public  interest. 

Under  5  U.S.C.  553(d)(3),  for  the  same 
reasons  as  stated  above,  the  Coast  Guard 
finds  that  good  cause  exists  for  making 
this  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  on  the  navigable 
waters  of  the  San  Diego  Bay  in  support 
of  the  Red  Bull  Air  Races.  This  safety 
zone  is  necessary  to  provide  for  the 
safety  of  the  crew,  spectators, 
participants,  and  other  users  and  vessels 
of  the  waterway. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  that  will  be 
enforced  from  10  a.m.  on  May  7,  2009 
to  6  p.m.  on  May  10,  2009.  This  safety 
zone  is  necessary  to  provide  for  the 
safety  of  the  crew,  spectators, 
participants,  and  other  users  and  vessels 
of  the  waterway.  Persons  and  vessels 


will  be  prohibited  from  entering  into, 
transiting  through,  or  anchoring  within 
the  safety  zone  unless  authorized  to  do 
so  by  the  Captain  of  the  Port  or  his 
designated  representative.  The  limits  of 
the  safety  zone  include  all  navigable 
waters  within  the  following  coordinates: 
32°42.69'  N,  117°10.54'  W;  32°41.95'  N, 
117°09.55'  W;  32°41.75'N,  117°09.91' 

W;  thence  north  along  the  shoreline  to 
32°42.18'  N,  117°10.85'  N;  32°42.44'  N, 
117°10.93'  W;  32°42.69'  N,  117°10.54' 

W. 

Coast  Guard  personnel  will  enforce 
this  safety  zone.  The  Coast  Guard  may 
be  assisted  by  other  Federal,  State,  or 
local  agencies,  including  the  Coast 
Guard  Auxiliary.  Vessels  or  persons 
violating  this  section  will  be  subject  to 
both  criminal  and  civil  penalties. 

Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  is 
unnecessary.  This  determination  is 
based  on  the  size  and  location  of  the 
safety  zone.  Recreational  vessels  will 
not  be  allowed  to  transit  through  the 
established  safety  zone  during  the 
specified  times  unless  authorized  to  do 
so  by  the  Captain  of  the  Port  or  his 
designated  representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities* 


This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  San  Diego  Bay  from  10 
a.m.  on  May  7,  2009  to  6  p.m.  on  May 
10,  2009. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Although  the 
safety  zone  will  apply  to  the  entire 
width  of  the  bay,  traffic  will  be  allowed 
to  pass  through  the  zone  with  the 
permission  of  the  Coast  Guard  patrol 
commander.  Before  the  effective  period, 
the  Coast  Guard  will  publish  a  local 
notice  to  mariners  (LNM)  and  broadcast 
notice  to  mariners  (BNM)  via  marine 
channel  16. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG— FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for 
Federalism  under  Executive  Order 
13132,  Federalism,  if  it  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  We  have 
analyzed  this  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  Federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
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Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections.3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it- is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 


Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  This  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  0023.1  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321—4370f),  and 
have  concluded  that  this  action  is  one 
of  a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  is  categorically 
excluded,  under  figure  2-1,  paragraph 
(34)(g),  of  the  Instruction  from  further 
environmental  documentation.  An 
environmental  analysis  checklist  and  a 
categorical  exclusion  determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191, 195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  a  new  temporary  zone 

§  165.T11-156  to  read  as  follows: 


§  165.T11-156  Safety  Zone;  Red  Bull  Air 
Races;  San  Diego  Bay,  San  Diego,  CA. 

(a)  Location.  The  limits  of  the  safety 
zone  include  all  navigable  waters  within 
the  following  coordinates:  32°42.69'  N. 
117°10.54'W;  32°41.95'N,  117°09.55' 

W;  32°41.75'  N,  117°09.91'  W;  thence 
north  along  the  shoreline  to  32°42.18'  N, 
117°10.85'  N;  32°42.44'  N,  117°10.93'  W; 
32°42.69'  N,  117°10.54'  W. 

(b)  Enforcement  Period.  This  section 
will  be  enforced  from  10  a.m.  to  6  p.m. 
on  May  7,  2009  through  May  10,  2009. 

If  the  event  concludes  prior  to  the 
scheduled  termination  time,  the  Captain 
of  the  Port  will  cease  enforcement  of 
this  safety  zone  and  will  announce  that 
fact  via  Broadcast  Notice  to  Mariners. 

(c)  Definitions.  The  following 
definition  applies  to  this  section: 
designated  representative,  means  any 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
and  local,  state,  and  Federal  law 
enforcement  vessels  who  have  been 
authorized  to  act  on  the  behalf  of  the 
Captain  of  the  Port. 

(d)  Regulations.  (1)  Entry  into,  transit 
through  or  anchoring  within  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  of  San  Diego  or 
his  designated  on-scene  representative. 

(2)  Mariners  requesting  permission  to 
transit  through  the  safety  zone  may 
request  authorization  to  do  so  from  the 
Patrol  Commander  (PATCOM).  The 
PATCOM  may  be  contacted  on  VHF-FM 
Channel  16. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  representative. 

(4)  Upon  being  hailed  by  U.S.  Coast 
Guard  patrol  personnel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

(5)  The  Coast  Guard  may  be  assisted 
by  other  Federal,  state,  or  local  agencies. 

Dated:  April  13,  2009. 

T.H.  Farris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  San  Diego. 

[FR  Doc.  E9-9537  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

[Docket  No.  SLSDC-2009-0002] 

RIN  21 35— AA28 

Seaway  Regulations  and  Rules: 
Periodic  Update,  Various  Categories 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  and 
the  St.  Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jurisdictions. 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  amending  the  joint  regulations 
by  updating  the  Seaway  Regulations  and 
Rules  in  various  categories.  The  changes 
will  update  the  following  sections  of  the 
Regulation  and  Rules:  Condition  of 
Vessels;  Seaway  Navigation,  Toll 
Assessment  and  Payment;  Information 
and  Reports;  and  Navigation  Closing 
Procedures.  These  amendments  are 
necessary  to  take  account  of  updated 
procedures  and  will  enhance  the  safety 
of  transits  through  the  Seaway.  Several 
of  the  amendments  are  merely  editorial 
or  for  clarification  of  existing 
requirements. 

DATES:  This  rule  is  effective  May  27, 
2009. 

ADDRESSES:  Docket:  For  access  to  the 
docket  to  read  background  documents 
or  comments  received,  go  to  http:// 
www.Regulations.gov,  or  in  person  at 
the  Docket  Management  Facility;  U.S. 
Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Mann  Lavigne,  Chief  Counsel, 
Saint  Lawrence  Seaway  Development 
Corporation,  180  Andrews  Street, 
Massena,  New  York  13662;  315-764- 
3200. 

SUPPLEMENTARY  INFORMATION:  The  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)  and  the  St. 
Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 


and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jurisdictions. 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  amending  the  joint  regulations 
by  updating  the  Regulations  and  Rules 
in  various  categories.  The  changes 
would  update  the  following  sections  of 
the  Regulations  and  Rules:  Condition  of 
Vessels;  Seaway  Navigation,  Toll 
Assessment  and  Payment;  Information 
and  Reports;  and  Navigation  Closing 
Procedures.  These  updates  are  necessary 
to  take  account  of  updated  procedures 
which  will  enhance  the  safety  of  transits 
through  the  Seaway.  Many  of  these 
changes  are  to  clarify  existing 
requirements  in  the  regulations.  Where 
new  requirements  or  regulations  are 
being  made,  an  explanation  for  such  a 
change  is  provided  below. 

Regulatory  notices:  Privacy  Act: 
Anyone  is  able  to  search  the  electronic 
form  of  all  comments  received  into  any 
of  our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT’s 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Volume  65,  Number  70;  Pages 
19477-78)  or  you  may  visit  http:// 
www.Regulations.gov. 

The  SLSDC  is  amending  5  sections  of 
the  Condition  of  Vessels  portion  of  the 
joint  Seaway  regulations.  Under  section 
401.7,  “Fenders”,  the  SLSDC  is 
requiring  that  vessels  be  equipped  with 
only  horizontal  fenders.  Vessels  that  are 
equipped  with  diagonal  fenders  cause 
severe  damage  to  the  guide  wall  wooden 
and  rubber  fendering.  Section  401.8, 
“Landing  booms”,  is  being  revised  to 
allow  only  the  use  of  synthetic  mooring 
lines  which  are  safer  for  personnel 
handling  the  lines  than  are  heavy  wires. 
Several  changes  are  being  made  to 
section  401.10,  “Mooring  lines”,  to 
improve  safety  for  ship  and  lock  crews 
and  to  reduce  user  costs  from  the  use  of 
wire  lines.  These  amendments  would 
set  specific  requirements  for  each 
mooring  line  that  would  ensure  that 
safety  is  maintained  through  proper  use 
of  appropriate  strength  wire  specific  to 
ship  size.  These  changes  are  being  made 
based  on  tests  conducted  by  the  SLSMC 
in  conjunction  with  relevant 
stakeholders  during  the  2007  and  2008 
navigation  seasons.  In  section  401.11, 
“Fairleads”,  amendments  are  being 
made  that  will  reduce  user  costs  while 
maintaining  proper  safe  mooring 
arrangements  for  wires. 

Under  section  401.12,  “Minimum 
requirements — mooring  lines  and 
fairleads”,  the  SLSDC  is  making  several 


changes  to  the  minimum  requirements 
based  on  ship  size  that  will  better  reflect 
new  safety  and  efficiency  allowances  in 
conjunction  with  clarifying  the  use  of 
individual  winches  per  line.  In  section 
401.97,  “Closing  procedures”,  two 
amendments  are  being  made.  The 
heading  is  being  revised  to  read 
“Closing  procedures  and  ice 
navigation”.  Where  transits  of  certain 
vessels  are  restricted  during  ice 
conditions,  transits  between  CIP15  and 
CIP  16  of  the  Welland  Canal  will  also  be 
restricted  under  the  second  proposed 
amendment.  The  other  changes  to  the 
joint  regulations  are  merely  editorial  or 
to  clarify  existing  requirements.  No 
comments  were  received  from  the 
Notice  of  Proposed  Rulemaking 
published  on  March  12,  2009  in  the 
Federal  Register  (Volume  74,  Number 
47,  page  10698). 

Regulatory  Evaluation 

This  regulation  involves  a  foreign 
affairs  function  of  the  United  States  and 
therefore  Executive  Order  12866  does 
not^pply  and  evaluation  under  the 
Department  of  Transportation’s 
Regulatory  Policies  and  Procedures  is 
not  required. 

Regulatory  Flexibility  Act 
Determination 

I  certify  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  St.  Lawrence  Seaway  Regulations 
and  Rules  primarily  relate  to 
commercial  users  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  mostly  by  foreign  v.essels. 

Environmental  Impact 

This  regulation  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321,  et  seq.)  because  it  is  not 
a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Federalism 

The  Corporation  has  analyzed  this 
rule  under  the  principles  and  criteria  in 
Executive  Order  13132,  dated  August  4, 
1999,  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  a  Federalism 
Assessment. 

Unfunded  Mandates 

The  Corporation  has  analyzed  this 
rule  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4, 109  Stat.  48)  and  determined  that 
it  does  not  impose  unfunded  mandates 
on  State,  local,  and  tribal  governments 
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and  the  private  sector  requiring  a 
written  statement  of  economic  and 
regulatory  alternatives. 

Paperwork  Reduction  Act 

This  regulation  has  been  analyzed 
under  the  Paperwork  Reduction  Act  of 
1995  and  does  not  contain  new  or 
modified  information  collection 
requirements  subject  to  the  Office  of 
Management  and  Budget  review. 

List  of  Subjects  in  33  CFR  Part  401 

Hazardous  materials  transportation, 
Navigation  (water),  Penalties,  Radio, 
Reporting  and  recordkeeping 
requirements,  Vessels,  Waterways. 

■  Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation  is 
amending  33  CFR  Part  401,  Regulations 
and  Rules,  as  follows: 

PART  401— SEAWAY  REGULATIONS 
AND  RULES 

Subpart  A — Regulations 


Authority:  33  U.S.C.  983(a)  and  984(a)  (4), 
as  amended;  49  CFR  1.52,  unless  otherwise 
noted. 

■  2.  In  §  401.7  revise  paragraph  (a) 
introductory  text  to  read  as  follows: 

§401.7  Fenders. 

(a)  Where  any  structural  part  of  a 
vessel  protrudes  so  as  to  endanger 
Seaway  installations,  the  vessel  shall  be 
equipped  with  only  horizontal 
permanent  fenders — 
*****. 

■  3.  In  §  401.8  revise  paragraph  (c)  to 
read  as  follows: 

§401.8  Landing  booms. 

***** 

(c)  Vessels  not  equipped  with  or  not 
using  landing  booms  must  use  the 
Seaway’s  tie-up  service  at  approach 
walls  using  synthetic  mooring  lines 
only. 

■  4.  In  §  401.10,  paragraphs  (a)(2),  (a)(6), 

(b),  and  (d)  are  revised  as  follows: 


(2)  Have  a  diameter  not  greater  than 
28  mm  for  wire  line  and  not  greater  than 
60  mm  for  approved  synthetic  lines; 

*  *  *  *  *  ~ 

(6)  Be  certified  and  a  test  certificate 
for  each  mooring  line  containing 
information  on  breaking  strength, 
material  type,  elongation  and  diameter 
shall  be  available  onboard  for 
inspection. 

(b)  Unless  otherwise  permitted  by  an 
officer,  vessel?  greater  than  130  m  shall 
only  use  wire  mooring  lines  with  a 
breaking  strength  that  complies  with  the 
minimum  specifications  set  out  in  the 
table  in  this  section  for  securing  a  vessel 
in  lock  chambers. 
***** 

(d)  Notwithstanding  paragraphs  (a) 
through  (c)  of  this  section,  nylon  line  is 
not  permitted. 


■  1 .  The  authority  citation  for  subpart  A  §  401  -1 0  Mooring  lines, 
of  part  401  continues  to  read  as  follows:  (a)  *  *  * 


Table 


Overall  length  of  ships 

Breaking 

strength 

40  m  or  more  but  not  more  than  60  m  . 

110  m  . 

10  MT 

More  than  60  m  but  not  more  than  90  m  . 

110  m  . 

15  MT 

More  than  90  m  but  not  more  than  120  m  . 

110  m  . 

20  MT 

More  than  120  m  but  not  more  than  180  m  . 

28  MT 

More  than  180  m  but  not  more  than  222.5  m  . 

35  MT 

Elongation  of  synthetic  lines  shall  not  exceed  20% 


■  5.  In  §401.11: 

■  a.  Redesignate  the  introductory  text  as 
paragraph  (a)  introductory  text;. 

■  b.  Redesignate  paragraphs  (a)  through 

(c)  as  paragraphs  (a)(1)  through  (a)(3); 

■  c.  Revise  newly  redesignated 
paragraphs  (a)(1)  and  (a)(2);  and 

■  d.  Add  a  new  paragraph  (b). 

The  revisions  and  additions  read  as 
follows: 

§401.11  Fairleads. 

(a)  *  *  * 

(1)  Be  led  at  the  vessel’s  side  through 
a  type  of  fairlead  or  closed  chock, 
acceptable  to  the  Manager  and 
Corporation; 

(2)  Pass  through  not  more  than  three 
inboard  rollers  that  are  fixed  in  place 
and  equipped  with  horns  to  ensure  that 
lines  will  not  slip  off  when  slackened 
and  provided  with  free-running  sheaves 
or  rollers;  and 
***** 

(b)  Wire  lines  shall  only  be  led 
through  approved  roller  type  fairleads. 

■  6.  Revise  §  401.12  to  read  as  follows: 


§401.12  Minimum  requirements — mooring 
lines  and  fairleads. 

(a)  Unless  otherwise  permitted  by  the 
officer  the  minimum  requirements  in 
respect  of  mooring  lines  which  shall  be 
available  for  securing  on  either  side  of 
the  vessels,  winches  and  the  location  of 
fairleads  on  vessels  are  as  follows: 

(1)  Ships  of  100  m  or  less  in  overall 
length  shall  have  at  least  three  mooring 
lines — wires  or  synthetic  hawsers,  two 
of  which  shall  be  independently  power 
operated  and  one  if  synthetic,  of  which 
may  be  hand  held; 

(i)  One  line  shall  lead  forward  from 
the  break  of  the  bow  and  one  line  shall 
lead  astern  from  the  quarter  and  be 
independently  power  operated  by 
winches,  capstans  or  windlasses  and 
lead  through  closed  chocks  or  fairleads 
acceptable  to  the  Manager  and  the 
Corporation;  and 

(ii)  One  synthetic  hawser  shall  be 
hand  held  and  lead  astern  from  the 
break  of  the  bow  through  chocks  to 
suitable  mooring  bitts  on  deck; 


(2)  Ships  of  more  than  100  m  but  not 
more  than  130  m  in  overall  length  shall 
have  three  mooring  lines — wires  or 
synthetic  hawsers,  which  shall  be 
independently  power  operated  by 
winches,  capstans  or  windlasses.  All 
lines  shall  be  led  through  closed  chocks 
or  fairleads  acceptable  to  the  Manager 
and  the  Corporation.  One  shall  lead 
forward  and  one  shall  lead  astern  from 
the  quarter  and  all  three  lines  shall  be 
independently  power  operated; 

(3)  Ships  of  more  than  130  m  in 
overall  length  shall  have  four  mooring 
lines — wires,  independently  power 
operated  by  the  main  drums  of  adequate 
power  operated  winches  as  follows: 

(i)  One  mooring  line  shall  lead 
forward  and  one  mooring  line  shall  lead 
astern  from  the  break  of  the  bow  and 
shall  be  independently  power  operated 
by  the  main  drums  of  adequate  power 
operated  winches;  and 

(ii)  One  mooring  line  shall  lead 
forward  and  one  mooring  line  shall  lead 
astern  from  the  quarter  and  shall  be 
independently  power  operated  by  the 
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main  drums  of  adequate  power  operated 
winches. 

(4)  All  lines  shall  be  led  through  a 
type  of  fairlead  acceptable  to  the 

Manager  and  the  Corporation. 

(b)  Unless  otherwise  permitted  by  the 
officer  the  following  table  sets  out  the 
requirements  for  the  location  of 

Table 

fairleads  or  closed  chocks  for  ships  of 

100  m  or  more  in  overall  length: 

Overall  length  of  ships 

For  mooring  lines  Nos.  1  and  2 

For  mooring  lines  Nos.  3  and  4 

100  m  or  more  but  not  more  than  180  m  . 

Shall  be  at  a  location  on  the  ship  side  where 
the  beam  is  at  least  90%  of  the  full  beam  of 
the  vessel. 

Shall  be  at  a  location  on  the  ship  side  where 
the  beam  is  at  least  90%  of  the  full  beam  of 
the  vessel. 

More  than  180  m  but  not  more  than  222.5  m  .... 

Between  20  m  &  50  m  from  the  stern  . 

Between  20  m  &  50  m  from  the  stem. 

■  7.  Revise  §  401.38  to  read  as  follows: 

§  401 .38  Limit  of  approach  to  a  lock. 

A  vessel  approaching  a  lock  shall 
comply  with  directions  indicated  by  the 
signal  light  system  associated  with  the 
lock  and  in  no  case  shall  its  stem  pass 
the  designated  limit  of  approach  sign 
while  a  red  light  or  no  light  is 
displayed. 

■  8.  In  §  401.75,  add  a  new  paragraph  (c) 
to  read  as  follows: 

§  401 .75  Payment  of  tolls. 

***** 

(c)  Fees  for  Seaway  arranged  security 
guard  in  compliance  with  Transport 
Canada  Security  regulations  shall  be 
paid  in  Canadian  funds  within  30  days 
of  billing. 

■  9.  In  §  401.81  paragraph  (a)  is  revised 
to  read  as  follows: 

§  401 .81  Reporting  an  accident. 

(a)  Where  a  vessel  on  the  Seaway  is 
involved  in  an  accident  or  a  dangerous 
occurrence,  the  master  of  the  vessel 
shall  report  the  accident  or  occurrence, 
pursuant  to  the  requirements  of  the 
Transportation  Safety  Board 
Regulations,  to  the  nearest  Seaway 
station  and  Transport  Canada  Marine 
Safety  or  U.S.  Coast  Guard  office  as  soon 
as  possible  and  prior  to  departing  the 
Seaway  system. 

***** 

■  10.  In  §  401.96  paragraph  (e)  is  revised 
to  read  as  follows: 

§401.7,6  Definitions. 

***** 

(e)  Wintering  vessel  means  a  vessel 
that  enters  the  Seaway  upbound  after  a 
date  designated  each  year  by  the 
Corporation  and  the  Manager  and 
transits  above  Iroquois  Lock. 


■  11.  In  §401.97,  the  heading  and 
paragraphs  (f)  introductory  text  and 
(f)(2)  are  revised  to  read  as  follows: 

§  401 .97  Closing  procedures  and  ice 
navigation. 

***** 

(f)  Where  ice  conditions  restrict 
navigation, 

***** 

(2)  No  downbound  vessel  that  has  a 
power  to  length  ratio  of  less  than  15:1 
(kW/meter)  and  a  forward  draft  of  less 
than  25  dm  shall  transit  between  the  St. 
Lambert  Lock  and  the  Iroquois  Lock  of 
the  Montreal-Lake  Ontario  Section  of 
the  Seaway  and  CIP  15  and  CIP  16  of  the 
Welland  Canal. 

Issued  at  Washington,  DC,  on  April  16, 
2009. 

Saint  Lawrence  Seaway  Development 
Corporation. 

Collister  Johnson,  Jr., 

Administrator. 

[FR  Doc.  E 9— 9233  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4910-61-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2008-0502;  FRL-8783-5] 

Revisions  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  approval  of 
revisions  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 


Plan  (SIP).  These  revisions  were 
proposed  in  the  Federal  Register  on  July 
.30,  2008  and  concern  oxides  of  nitrogen 
(NOx)  emissions  from  gaseous-  and 
liquid-fueled  internal  combustion 
engines.  We  are  approving  a  local  rule 
that  regulates  these  emission  sources 
under  the  Clean  Air  Act  as  amended  in 
1990  (CAA  or  the  Act). 

DATES:  Effective  Date:  This  rule  is 
effective  on  May  27,  2009. 

ADDRESSES:  EPA  has  established  docket 
number  EPA-R09-OAR-2008-0502  for 
this  action.  The  index  to  the  docket  is 
available  electronically  at  http:// 
www.regulations.gov  and  in  hard  copy 
at  EPA  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  California.  While  all 
documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  [e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francisco  Dohez,  EPA  Region  IX,  (213) 
244-1834,  Donez.Francisco@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  “we,”  “us” 
and  “our”  refer  to  EPA. 

Table  of  Contents 

L  Proposed  Action  • 

II.  Public  Comments  and  EPA  Responses 
IE.  EPA  Action 

IV.  Statutory  and  Executive  Order  Reviews 

I.  Proposed  Action 

On  July  30,  2008  (73  FR  44204),  EPA 
proposed  to  approve  the  following  rule 
into  the  California  SIP. 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

SCAQMD  . 

1110.2 

Gaseous-  and  Liquid-Fueled  Internal  Com¬ 
bustion  Engines. 

02/01/08 

05/20/08 
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We  proposed  to  approve  this  rule 
because  we  determined  that  it  complied 
with  the  relevant  CAA  requirements. 

Our  proposed  action  contains  more 
information  on  the  rule  and  our 
evaluation. 

II.  Public  Comments  and  EPA 
Responses 

EPA’s  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  comments  from  the 
following  parties. 

1.  Charles  Humphrey,  Jr.,  Sempra 
Energy  Utilities  (SEU);  letter  dated 
August  29,  2008  and  received  August 
29,  2008. 

2.  B.  Sachau;  e-mail  message  dated 
July  30,  2008  and  received  July  30, 

2008. 

3.  U.S.  Citizen  (anonymous);  web 
comment  submitted  July  31,  2008. 

The  comments  and  our  responses  are 
summarized  below. 

Comment  #1:  Rule  1110.2,  subsection 
(f)(1)(G),  requires  that  portable  analyzers 
be  operated  only  by  persons 
appropriately  trained  and  certified  by 
the  District.  However,  as  of  the  date  of 
the  letter,  the  District  had  not  initiated 
training  or  certification  programs  for 
this  purpose.  If  operators  are  unable  to 
obtain  this  required  training  in  a  timely 
manner,  they  may  be  prevented,  through 
no  fault  of  their  own,  from  certifying 
compliance  by  the  end  of  the  reporting 
year  as  the  rule  requires.  (SEU) 

Response  #2:  This  comment  more 
regards  how  Rule  1110.2  is 
implemented  in  the  near  term  rather 
than  the  requirements  of  the  rule.  The 
commenter  does  not  dispute  those  rule 
requirements.  EPA’s  proposal  to 
approve  Rule  1110.2  into  the  California 
SIP  is  based  on  the  rule’s  requirements 
as  written,  which  fulfill  the  relevant 
CAA  criteria  for  SIP  approval.  EPA 
contacted  SCAQMD  regarding  this 
question  in  early  October.  The  District 
informed  us  at  that  time  that  some 
training  sessions  had  already  been 
scheduled.  For  further  questions,  EPA 
recomn\ends  contacting  SCAQMD 
directly,  or  referring  to  the  District’s  rule 
support  documents  at  http:// 
www.aqmd.gov/rules/support.html.  See 
also  response  #3. 

Comment  # 2 :  Rule  1110.2,  subsection 
(f)(1)(C),  requires  that  source  testing 
shall  be  conducted  in  accordance  with 
a  District-approved  source  test  protocol. 
However,  as  of  the  comment  letter  date 
the  District  had  yet  to  issue  written 
approval  of  the  source  test  protocols 
that  SEU  submitted  for  its  engines. 
Therefore,  SEU  may  not  be  able  to 
perform  the  required  source  tests  before 
the  Rule  1110.2  deadline,  putting  the 


affected  engines  at  risk  of  violating  the 
rule.  (SEU) 

Response  # 2 :  In  a  conversation  in 
early  October,  SCAQMD  assured  us  that 
if  for  some  reason  the  District  is  unable 
to  act  on  the  submitted  source  test 
protocols  in  a  timely  manner,  they 
would  extend  the  relevant  deadlines. 
Also  see  Response  #1  and  Response  #3. 

Comment  # 3 :  By  being  constrained 
from  fulfilling  certain  rule  requirements 
in  a  timely  manner  (as  in  Comments  #1 
and  #2  above),  Title  V  facilities  with 
engines  regulated  by  Rule  1110.2  risk 
not  being  able  to  certify  compliance  for 
the  period  ending  December  31,  2008. 
This  problem  could  have  significant 
repercussions  for  facilities,  including 
leaving  them  susceptible  to  citizen 
lawsuits  alleging  violations  of  their  Title 
V  permits.  Similarly,  affected 
companies  may  not  be  able  to  provide 
a  New  Source  Review  (NSR) 
certification  for  a  given  Title  V  facility. 
We  request  that  EPA  consider  these 
Title  V  compliance  issues  if  amended 
Rule  1110.2  becomes  SIP-approved. 
(SEU) 

Response  #3:  EPA  acknowledges  this 
concern  and  recognizes  that  sources 
may  depend  on  District  action  in  order 
to  fully  comply  with  the  rule.  Although 
these  rule  implementation  issues  do  not 
affect  our  decision  to  approve  Rule 
1110.2,  we  are  willing  to  work  with 
SCAQMD  to  reasonably  resolve 
concerns  with  related  Title  V  permitting 
requirements. 

The  other  comments  received  did  not 
relate  to  our  proposal  to  approve  Rule 
1110.2,  and  are  therefore  not  addressed 
here. 

III.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  that  the 
submitted  rule  complies  with  the 
relevant  CAA  requirements.  Therefore, 
as  authorized  in  section  110(k)(3)  of  the 
Act,  EPA  is  fully  approving  this  rule 
into  the  California  SIP. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 
40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this  action: 


•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq .); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)) 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and  ' 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
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the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  26,  2009. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for’ 
the  purposes  of  judicial  review  nor  does 
it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  2,  2009. 

Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 

■  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

■  2.  Section  52.220  is  amended  by 
adding  and  reserving  paragraph  (c)(359) 
and  by  adding  paragraph  (c)(360)  to  read 
as  follows: 

§  52.220  Identification  of  plan. 

***** 

(c)  *  *  * 

(359)  [Reserved] 

(360)  New  and  amended  regulations 
were  submitted  on  May  20,  2008  by  the 
Governor’s  designee. 

(i)  Incorporation  by  Reference. 

(A)  South  Coast  Air  Quality 
Management  District 

(3)  Rule  1110.2,  “Gaseous-  and 
Liquid-Fueled  Internal  Combustion 
Engines,  adopted  on  August  3, 1990  and 
amended  February  1,  2008. 

[FR  Doc.  E9-9436  Filed  4-24-09;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R08-RCRA-2009-021 2;  FRL-8895-7] 

Montana:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Solid  Waste  Disposal  Act, 
as  amended,  commonly  referred  to  as 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  allows  the 
Environmental  Protection  Agency  (EPA) 
to  authorize  States  to  operate  their 
hazardous  waste  management  programs 
in  lieu  of  the  federal  program.  Montana 
has  applied  to  EPA  for  Final 
authorization  of  the  changes  to  its 
hazardous  waste  program  under  the 
RCRA.  EPA  has  determined  that  these 
changes  satisfy  all  requirements  needed 
to  qualify  for  final  authorization,  and  is 
authorizing  the  State’s  changes  through 
this  immediate  final  action. 

DATES:  This  final  authorization  will 
become  effective  on  June  26,  2009 
unless  EPA  receives  adverse  written 
comment  by  May  27,  2009.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  immediate 
final  rule  in  the  Federal  Register 
informing  the  public  that  this 
authorization  will  not  take  effect. 
ADDRESSES:  Submit  your  comments, 
identified  by  EPA-R08-RCRA-2009- 
0212,  by  one  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  E-mail:  cosentini.christina@epa.gov. 

•  Fax:  (303)  312-6341. 

•  Mail,  Hand  Delivery  or  Courier: 
Deliver  your  comments  to  Christina 
Cosentini,  Solid  and  Hazardous  Waste 
Program,  EPA  Region  8,  Mailcode  8P- 
HW,  1595  Wynkoop  Street,  Denver, 
Colorado  80202-1129.  Courier  or  hand 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  public  is  advised  to  call 
in  advance  to  verify  the  business  hours. 
Special  arrangements  should  be  made 
for  deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R08-RCRA-2009- 
0212.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 


whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  from  disclosure  through 
http://www.regulations.gov,  or  e-mail. 
The  federal  Web  site  http:// 
www.regulations.gov  is  an  “anonymous 
access”  system,  which  means  EPA  will 
not  know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  an 
e-mail  comment  directly  to  EPA  without 
going  through  http:// 
www.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket,  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.  epa  .gov/epah  ome/ dockets.htm . 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information 
may  not  be  publicly  available,  e.g.,  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  through  http:// 
www.regulations.gov  or  in  hard  copy 
from  9  a.m.  to  4  p.m.,  at:  EPA  Region 
8,  1595  Wynkoop  Street,  Denver, 
Colorado,  contact:  Christina  Cosentini, 
phone  number  (303)  312-6231,  or  the 
Montana  Department  of  Environmental 
Quality,  from  9  a.m.  to  4  p.m.,  Metcalf 
Building,  1520  East  Sixth  Avenue, 
Helena,  Montana  59620,  contact:  Robert 
Martin,  phone  number  (406)  444-4194. 
The  public  is  advised  to  call  in  advance 
to  verify  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Cosentini,  303-312-6231, 
cosentini.christina@epa.gov  or  Robert 
Martin,  406-444—4194,  rmartin@mt.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  that  have  received  final 
authorization  from  EPA  under  RCRA 
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section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes,  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  the  federal  or  state 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  States  must 
change  their  programs  because  of 
changes  to  EPA’s  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273,  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  the  State  of 
Montana’s  application  to  revise  its 
authorized  program  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Therefore,  we 
grant  Montana  final  authorization  to 
operate  its  hazardous  waste  program 
with  the  changes  described  in  the 
authorization  application.  Montana  has 
responsibility  for  permitting  Treatment, 
Storage,  and  Disposal  Facilities  (TSDFs) 
within  its  borders,  (except  in  Indian 
country),  and  for  implementing  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 
federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus,  EPA  will 
implement  those  requirements  and 
prohibitions  in  Montana  including 
issuing  permits,  until  Montana  is 
authorized  to  do  so. 

C.  What  Is  the  Effect  of  Today’s 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Montana  subject  to  RCRA  will 
now  have  to  comply  with  the  authorized 
State  requirements  instead  of  the 
equivalent  Federal  requirements  in 
order  to  comply  with  RCRA.  The  State 
of  Montana  has  enforcement 
responsibilities  under  its  State 
hazardous  waste  program  for  violations 
of  such  program,  but  EPA  retains  its 


authority  under  RCRA  sections  3007, 
3008,  3013,  and  7003,  which  include, 
among  others,  authority  to: 

•  Conduct  inspections,  and  require 
monitoring,  tests,  analyses,  or  reports; 
and 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  Montana  has  taken  its  own 
actions. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Montana  is  being 
authorized  by  this  action  are  already  ‘ 
effective  under  State  law,  and  are  not 
changed  by  this  action. 

D.  Why  Wasn’t  There  a  Proposed  Rule 
Before  This  Rule? 

EPA  did  not  publish  a  proposal  before 
this  rule  because  we  view  this  as  a 
routine  program  change.  We  are 
providing  an  opportunity  for  public 
comment  at  this  time.  In  addition  to  this 
rule,  in  the  proposed  rules  section  of 
today’s  Federal  Register,  we  are 
publishing  a  separate  document  that 
proposes  to  authorize  the  State  program 
changes. 

E.  What  Happens  if  EPA  Receives 
Comments  Opposing  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective.  EPA  will  base  any 
further  decision  on  the  authorization  of 
the  State  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  We  will  then  address  all 
public  comments  in  a  later  final  rule. 
You  may  not  have  another  opportunity 
to  comment.  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time. 

If  we  receive  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  Montana  hazardous  waste 
program,  we  will  withdraw  only  that 
part  of  this  rule,  but  the  authorization  of 
the  program  changes  that  the  comments 
do  not  oppose  will  become  effective  on 
the  date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn. 


F.  For  What  Has  Montana  Previously 
Been  Authorized? 

Montana  initially  received  final 
authorization  on  July  11,  1984,  effective 
July  25,  1984  (49  FR  28245)  to 
implement  the  RCRA  hazardous  waste 
management  program.  We  granted 
authorization  for  changes  to  their 
program  on  July  11,  1984,  effective 
September  25, 1985  (49  FR  28245), 
January  19,  1994,  effective  March  21, 
1994  (59  FR  02752);  December  26,  2000, 
effective  December  26,  2000(65  FR 
81381)  and  September  30,  2005, 
effective  November  29,  2005  (70  FR 
57153). 

.  G.  What  Changes  Are  We  Approving 

With  Today’s  Action? 

* 

Montana  submitted  a  complete 
program  revision  application  on  January 
31,  2008,  seeking  authorization  of  their 
changes  in  accordance  with  40  CFR 
271.21.  We  now  make  an  immediate 
final  decision  subject  to  receipt  of 
written  comments  that  oppose  this 
action  that  Montana’s  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Therefore,  we  grant 
Montana  final  authorization  for  its 
entire  Hazardous  Waste  Program, 
excluding  the  broader-in-scope 
provisions  as  found  at  Administrative 
Rules  of  Montana  (ARM),  Title  17, 
Chapter  53,  effective  December  22, 

2006,  which  incorporated  40  CFR  parts 
124,  and  260  through  268,  270,  272,  and 
279,  effective  July  1,  2006.  The  State  of 
Montana  has  revised  its  program  using 
a  method  that  incorporates  the  Federal 
Program  by  reference.  The  State’s  laws 
and  regulations,  as  amended  by  these 
provisions,  provide  authority  which 
remains  equivalent  to  and  no  less 
stringent  than  the  Federal  laws  and 
regulations.  The  State  also  excluded 
Federal  provisions  from  the 
incorporation  by  reference  that  are  not 
delegated  to  the  State’s  program.  The 
State  of  Montana  revisions  consist  of 
regulations  which  specifically  govern 
Federal  Hazardous  Waste  revisions 
promulgated  from  July  1,  2003  through 
July  1,  2006,  (RCRA  Clusters  XIV-XVI). 
Montana  requirements  are  included  in  a 
chart  with  this  document. 


Description  of  federal  requirement 
(include  checklist  #,  if  relevant) 

Federal  Register  date  and  page  (and/or 
RCRA  statutory  authority) 

Analogous  state  authority 

1.  Recycled  Used  Oil  Management  Standards; 
Clarification.  (Checklist  203). 

68  FR  44659-44665  July  30,  2003  . 

Montana  Code  Annotated  (MCA)  effective 
2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  1 7.53.501,  17.53.1401,  as  amended 
and  effective  December  22,  2006. 
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Description  of  federal  requirement 
(include  checklist  #,  if  relevant) 

Federal  Register  date  and  page  (and/or 
RCRA  statutory  authority) 

Analogous  state  authority 

2.  Performance  Track.  (Checklist  204) 


3.  NESHAP:  Surface  Coating  of  Automobiles 
and  Light-Duty  Trucks.  (Checklist  205). 


4.  Nonwastewaters  from  Dyes  and  Pigments. 
(Checklist  206). 


5.  Uniform  Hazardous  Waste  Manifest  Rule. 
(Checklist  207). 


6.  Methods  Innovation  Rule  and  SW-846  Final 
Update  NIB.  (Checklist  208).  • 


7.  Universal  Waste  Rule:  Specific  Provisions  for 
Mercury  Containing  Equipment.  (Checklist 
209). 


8.  Standardized  Permits  for  RCRA  Hazardous 
Waste  Management  Facilities.  (Checklist 
210). 


9.  Revisions  of  Wastewater  Treatment  Exemp¬ 
tions  for  Hazardous  Waste  Mixtures 
(“Headworks  exemptions”).  Checklist  211). 


10.  NESHAP:  Final  Standards  for  Hazardous 
Waste  Combustors  (Phase  I  Final  Replace¬ 
ment  Standards  and  Phase  II).  (Checklist 
212). 


11.  Burden  Reduction  Initiative.  (Checklist  213) 


69  FR  21737-21754  April  22.  2004 


69  FR  22601-22661  April  26,  2004 


70  FR  9138-9180  February  24,  2005 


70  FR  10776-10825  March  4,  2005 


70  FR  34536-34592  June  14,  2005 


70  FR  45508—45522  August  5,  2005 


70  FR  53420-53478  September  8,  2005 


70  FR  57769-57785  October  4,  2005 


70  FR  59402-59579  October  12,  2005 


71  FR  16862-16915  April  4,  2006 


Montana  Code  Annotated  (MCA)  effective 
2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.601,  as  amended  and  effective 
December  22,  2006. 

Montana  Code  Annotated  (MCA)  effective 
2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.801,  as  amended  and  effective 
December  22,  2006. 

Montana  Code  Annotated  (MCA)  effective 

2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.501,  and  17.53.1101,  as  amend¬ 
ed  and  effective  December  22,  2006. 

Montana  Code  Annotated  (MCA)  effective 

2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.301,  17.53.501,  17.53.601, 

17.53,701,  17.53.801,  and  17.53.901,  as 
amended  effective  December  22,  2006. 

Montana  Code  Annotated  (MCA)  effective 

2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.501,17.53.801,  17.53.901, 

17.53.1001,  17.53.1 101 ,  17.53.1102  (5), 

17.53.1201,  and  17.53.1401,  as  amended 
effective  December  22,  2006.  The  State  did 
not  adopt  Federal  rules  at  40  CFR  parts 
260.11,  260.21(d)  and  260.22(d)(1)(i)  be¬ 
cause  the  rules  are  optional  federal  provi¬ 
sions. 

Montana  Code  Annotated  (MCA)  effective 

2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.301,  17.53.501,  17.53.501, 

17.53.601,  17.53.1101,  17.53.1201,  and 
17.53.1301,  as  amended  effective  Decem¬ 
ber  22,  2006. 

Montana  Code  Annotated  (MCA)  effective 

2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.1201,  17.53.301,  and  17.53.501, 
as  amended  effective  December  22,  2006. 

Montana  Code  Annotated  (MCA)  effective 

2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.501,  as  amended  effective  De¬ 
cember  22,  2006. 

Montana  Code  Annotated  (MCA)  effective 
2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.801,  17.53.1001,  and  17.53.1201, 
as  amended  effective  December  22,  2006. 
The  State  did  not  adopt  Federal  rules  40 
CFR  parts  260.11(a)  and  260.11(c)(1)  be¬ 
cause  the  rules  are  optional  Federal  provi¬ 
sions. 

Montana  Code  Annotated  (MCA)  effective 
2007,  Title  75-10-404  and  405;  Administra¬ 
tive  of  Montana  (ARM),  Title  17,  Chapter 
53,  17.53.301,  17.53.402,  17.53.501, 

17.53.801,  17.53.802  (9),  17.53.802  (11), 
17.53.901,  17.53.902  (9),  17.53.902  (11), 
17.53.1001,  17.53.1101,  17.53.1102  (4), 
and  17.53.1201,  as  amended  effective  De¬ 
cember  22,  2006. 
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H.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

The  Montana  hazardous  waste 
program  is  equivalent  to  the  Federal 
program  in  all  areas,  except  Montana 
has  not  adopted  the  following  Federal 
rules:  40  CFR  260.11,  260.20,  260.21, 
260.22,  260.21(d),  260.22(d)(l)(i), 
260.11(a).  260.11(c)(1),  and  260.23.  (See 
ARM  17.53.401).  These  cited  regulations 
do  not  make  the  State  more  stringent; 
the  regulated  community  must  apply  to 
the  EPA  Regional  office  and  comply 
with  the  Federal  requirements  for 
petitions,  including  delisting  petitions, 
addressed  by  these  regulations.  The 
State  did  not  adopt  any  provision 
related  to  underground  injection; 
instead  the  responsibility  for  this  part  of 
the  program  is  left  with  EPA  (see 
17.53.102(3),  17.53.802(2), 

17.53.902(18),  17.53.1202(16),  and 
17.53.1202(18).  The  State  also  has  not 
adopted  the  permit  by  rule  requirements 
for  ocean  disposal  barges,  because  the 
State  is  landlocked  and  accordingly,  the 
provisions  do  not  apply. 

Montana’s  more  stringent  regulations 
found  at  Administrative  Rules  of 
Montana,  Title  17:  17.53.502(2), 
17.53.602(2),  17.53.602(3),  17.53.603, 
17.53.802(5),  17.53.803,  17.53.902(6), 
17.53.903  and  17.53.1202(11)  require 
annual  rather  than  biennial  reports; 
17.53.803(l)(f)(iii)  requires  the  most 
recent  corrective  action  cost  estimate  to 
be  submitted  in  the  annual  report; 
17.53.702(2)  through  (4),  17.53.704  and 
17.53.706  through  708  contain 
additional  requirements  for  transfer 
facilities;  17.53.602(7)  and  (8)  require 
the  primary  exporter  to  also  file  a  report 
with  the  Montana  Department  of 
Environmental  Quality;  17.53.602(9) 
gives  both  EPA  and  the  State  the 
authority  to  extend  the  record  retention 
period;  17.53.1002(1),  17.53.1002(6)  and 

17.53.1003  prohibit  certain  waste, 
including  the  dioxin  wastes,  from  being 
burned  in  a  Boiler  and  Industrial 
Furnace  (BIF);  17.53.1002(2)  and 

17.53.1004  require  that  BIFs  also 
perform  background  and  periodic 
testing  of  soils  and  water  in  addition  to 
the  40  CFR  266.102  requirements; 
17.53.1002(4)  does  not  allow  the  40  CFR 
266.102(e)(3)(ii)  exemption  from  the 
particulate  standards  for  BIFs  and  adds 
a  provision  that  gives  the  Montana 
Department  of  Environmental  Quality 
the  discretion  to  require  a  BIF  owner/ 
operator  submit,  in  conjunction  with  the 
permit  application,  a  plan  that  will 
require  cessation  of  hazardous  waste 
burning  during  prolonged  inversion 
conditions;  17.53.1002(5)  requires 
annual  stack  emissions  in  addition  to  40 
CFR  266.102(e)(8)(i)(C);  17.53.1002(7) 


does  not  allow  the  40  CFR  266.105(b) 
waiver  from  the  BIF  particulate  matter 
standards;  and  17.53.1002(6)  and 
17.53.1002(8)  do  not  allow  the  40  CFR 

266.109  low  risk  exemption  and  the 

266.110  waiver  of  the  DRE  trial  bum  for 
boilers;  17.53.1202(10)  does  not  allow 
the  submission  of  data  in  lieu  of  a  trial 
burn  as  per  40  CFR  270.22(a)(l)(ii)  and 
270.22(a)(6);  17.53.1202(14)  and  (15) 
require  that  the  term  of  a  Boiler  and 
Industrial  Furnace  permit  be  only  five 
years  and  the  permit  may  be  modified 
to  assure  that  the  facility  is  in 
compliance  with  the  current  applicable 
requirements.  The  State  does  not  allow 
interim  status  for  BIFs;  thus,  does  not 
adopt  40  CFR  266.103  and  the  language 
associated  with  it  in  40  CFR  part  266 
(see  17.53.1002(3),  as  well  as  40  CFR 
270.66(g)),  (see  17.53.1202(19)). 

Montana’s  hazardous  waste 
regulations  are  broader-in-scope  than 
the  Federal  rules  at:  17.53.111(2), 
17.53.112, 17.53.113,  and 
17.53.1202(5)(1)  and  (17),  because  the 
State  requires  permit  application  fees,  as 
well  as  registration  fees;  17.53.703  is 
also  broader-in-scope  because  it  requires 
that  transporters  obtain  a  registration 
from  the  State.  Broader-in-scope 
requirements  are  not  part  of  the 
authorized  program,  and  EPA  cannot 
enforce  them.  Although  a  facility  must 
comply  with  these  requirements  in 
accordance  with  State  law,  they  are  not 
RCRA  requirements. 

EPA  cannot  delegate  the  Federal 
requirements  at  40  CFR  262,  Subparts  E 
and  H,  268.5,  268.6,  268.42(b),  and 
268.44(a)  through  (g).  Therefore,  EPA 
will  continue  to  implement  these 
requirements.  Additionally,  the  State 
has  chosen  not  to  adopt  40  CFR 
268.44(h)  through  (m)  so  the 
responsibility  for  these  requirements 
also  remains  with  EPA. 

I.  Who  Administers  Permits  After  the 
Authorization  Takes  Effect? 

Montana  will  issue  and  administer 
permits  for  all  the  provisions  for  which 
it  is  authorized.  EPA  will  continue  to 
administer  any  RCRA  hazardous  waste 
permits  or  portions  of  permits  that  were 
issued  prior  to  the  effective  date  of  this 
authorization.  EPA  will  not  issue  any 
more  new  permits  or  new  portions  of 
permits  for  the  provisions  listed  in  the 
Table  above  after  the  effective  date  of 
this  authorization.  EPA  and  Montana 
have  agreed  to  joint  permitting  and 
enforcement  for  those  HSWA 
requirements  for  which  Montana  is  not 
yet  authorized. 


J.  How  Does  Today’s  Action  Affect 
Indian  Country  (id  U.S.C.  1151)  in 
Montana? 

Montana  is  not  authorized  to  carry  out 
its  hazardous  waste  program  in  Indian 
country,  as  defined  in  18  U.S.C.  1151. 
This  includes,  but  is  not  limited  to: 

A.  All  lands  within  the  exterior 
boundaries  of  the  following  Indian 
Reservations  located  within  or  abutting 
the  State  of  Montana: 

a.  Blackfeet  Indian  Reservation. 

b.  Crow  Indian  Reservation. 

c.  Flathead  Reservation. 

d.  Fort  Peck  Reservation. 

e.  Fort  Belknap  Indian  Reservation. 

f.  Northern  Cheyenne  Indian 
Reservation. 

g.  Rocky  Boy’s  Reservation. 

B.  Any  land  held  in  trust  by  the  U.S. 
for  an  Indian  tribe,  and 

C.  Any  other  land,  whether  on  or  off 
a  reservation  that  qualifies  as  Indian 
country  within  the  meaning  of  18  U.S.C. 
1151. 

Therefore,  this  program  revision  does 
not  extend  to  Indian  country  where  EPA 
will  continue  to  implement  and 
administer  the  RCRA  program  in  these 
lands. 

K.  What  Is  Codification  and  Is  EPA 
Codifying  Montana’s  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State’s  authorized  hazardous  waste 
program  statutes  and  regulations  into 
the  CFR.  EPA  does  this  by  referencing 
the  authorized  State  rules  in  40  CFR 
part  272.  EPA  reserves  the  amendment 
of  40  CFR  part  272,  subpart  BB  for  this 
authorization  of  Montana’s  program 
changes  until  a  later  date.  In  this 
authorization  application  EPA  is  not 
codifying  the  rules  documented  in  this 
Federal  Register. 

L.  Statutory  and  Executive  Order 
Reviews 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4,  1993). 
Therefore,  this  action  is  not  subject  to 
review1  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 
preexisting  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
.fry  State  law,  it  does  not  contain  any 
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unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  action  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  Tribal  governments,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  because  it 
merely  authorizes  State  requirements  as 
part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  ii  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b),  EPA  grants  a 
State’s  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would,  thus,  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  “Attorney 
General’s  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings”  issued  under 
the  Executive  Order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  June  26,  2009. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  April  8,  2009. 

Stephen  S.  Tuber, 

Acting  Regional  Administrator,  Region  8. 

[FR  Doc.  E 9-9544  Filed  4-24-09;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[TRI-2009-0216;  FRL-8897-4] 

RIN  2025-AA25 

Toxics  Release  Inventory  Form  A 
Eligibility  Revisions  Implementing  the 
2009  Omnibus  Appropriations  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  amending  its 
regulations  on  the  eligibility  criteria  for 
submitting  a  Form  A  Certification 
Statement  in  lieu  of  the  more  detailed 
Form  R  submitted  by  facilities  subject  to 
TRI  reporting  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 


Act  of  1990  (PPA).  This  action  is  being 
taken  to  comply  with  the  “Omnibus 
Appropriations  Act  of  2009”  enacted  on 
March  11,  2009.  As  this  action  is  being 
taken  to  conform  the  regulations  to  a 
Congressional  legislative  mandate, 
notice  and  comment  rulemaking  is 
unnecessary,  and  this  rule  is  effective 
immediately.  Upon  publication  to  the 
Federal  Register,  the  provisions  of  the 
Toxics  Release  Inventory  Burden 
Reduction  Final  Rule  will  be  removed 
and  the  regulations  in  place  prior  to  its 
implementation  will  be  restored  as 
described  below. 

DATES:  This  final  rule  is  effective  on 
April  27,  2009. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  TRI-2009-0216.  All  documents  in 
the  docket  are  listed  in  the  EDOCKET 
index  at  http://www.epa.gov/edocket. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
i.e.,  CBI  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  in 
EDOCKET  or  in  hard  copy  at  the  OEI 
Docket,  EPA/DC,  EPA  West,  Room 
B102,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  Public  Reading 
Room  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 
for  the  Public  Reading  Room  is  202- 
566-1744,  and  the  telephone  number  for 
the  OEI  Docket  is  202-566-1752. 

FOR  FURTHER  INFORMATION  CONTACT:  Cory 
J.  Wagner,  Toxics  Release  Inventory 
Program  Division,  Office  of  Information 
Analysis  and  Access  (2844T), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  202-566- 
1555;  fax  number:  202-566-0741;  e- 
mail:  wagner.cory@epa.gov,  for  specific 
information  on  this  proposed  rule,  or  for 
more  information  on  EPCRA  section 
313,  the  Emergency  Planning  and 
Community  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101, 1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460,  Toll  free: 
1-800—424-9346,  in  Virginia  and 
Alaska:  703-412-9810  or  Toll  free  TDD: 
1-800-553-7672. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me  ?  . 

This  action  applies  to  facilities  that 
submit  annual  reports  under  section  313 
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of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  (EPCRA) 
and  section  6607  of  the  Pollution 
Prevention  Act  (PPA).  It  specifically 
applies  to  those  that  submit  the  TRI 
Form  R  or  Form  A  Certification 
Statement.  (See  http://www.epa.gov/tri/ 
report/index. htm# forms  for  detailed 
information  about  EPA’s  TRI  reporting 
forms.)  To  determine  whether  your 
facility  would  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  part  372,  subpart 
B,  of  Title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
individuals  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

This  action  is  also  relevant  to  those 
who  utilize  EPA’s  TRI  information, 
including  State  agencies,  local 
governments,  communities, 
environmental  groups  and  other  non¬ 
governmental  organizations,  as  well  as 
members  of  the  general  public. 

II.  Background  and  Rationale  for 
Action 

In  the  Federal  Register  of  December 
22,  2006  (71  FR  76932),  EPA  issued  the 
Toxics  Release  Inventory  Burden 
Reduction  Final  Rule  expanding  Form  A 
eligibility  for  non-PBT  chemicals  and 
allowing  for  the  first  time,  and  in 
limited  circumstances,  Form  A 
eligibility  for  PBT  chemicals. 

Specifically,  the  December  2006  final 
rule  allowed  facilities  to  use  Form  A  in 
lieu  of  Form  R  for  TRI-listed  PBT 
chemicals  (except  dioxin  and  dioxin¬ 
like  compounds)  when  there  were  no 
annual  releases  of  the  PBT  chemical,  the 
facility’s  total  annual  amount  of  the 
chemical  recycled,  combusted  for 
energy  recovery,  and/or  treated  for 
destruction  did  not  exceed  500  pounds, 
and  the  facility  did  not  manufacture, 
process,  or  otherwise  use  more  than  one 
million  pounds  of  the  PBT  chemical.  As 
it  related  to  the  Form  R  data  elements, 
the  December  2006  final  rule  allowed  a 
facility  to  use  Form  A  instead  of  Form 
R  for  a  specific  PBT  chemical  (other 
than  dioxin  and  dioxin-like  compounds) 
when  zero  or  not  applicable  (NA)  was 
reported  for  items  a,  b,  c,  and  d  of 
Section  8.1  (Total  Disposal  or  Other 
Releases),  the  facility  did  not  have  any 
non-production-related  releases  of  the 
PBT  chemical  included  in  Section  8.8 
(quantity  released  to  the  environment  as 
a  result  of  remedial  actions,  catastrophic 
events,  or  one-time  events  not 
associated  with  production  processes), 
and  the  total  amount  reported  for 
recycling,  energy  recovery,  and/or 
treatment  for  destruction  in  Section  8.2 


through  and  including  Section  8.8  did 
not  exceed  500  pounds. 

The  December  2006  final  rule  also 
expanded  non-PBT  chemical  eligibility 
for  Form  A  by  raising  the  annual 
reportable  amount  (ARA)  eligibility 
criterion  to  5,000  pounds  for  total 
annual  waste  management  ( i.e .,  releases, 
recycling,  energy  recovery,  and 
treatment  for  destruction)  provided  total 
annual  releases  of  the  non-PBT 
chemical  comprised  no  more  than  2,000 
pounds  of  the  5,000-pound  total  waste 
management  limit.  In  other  words,  the 
December  2006  final  rule  allowed 
facilities  to  use  Form  A  in  lieu  of  Form 
R  for  a  non-PBT  chemical  when  the 
facility’s  total  annual  reportable  amount 
of  the  chemical  released,  recycled, 
combusted  for  energy  recovery,  and/or 
treated  for  destruction  did  not  exceed 
5,000  pounds,  the  facility’s  total  annual 
releases  of  the  chemical  did  not  exceed 
2,000  pounds,  and  the  facility  did  not 
manufacture,  process,  or  otherwise  use 
more  than  one  million  pounds  of  the 
non-PBT  chemical.  As  it  related  to  the 
Form  R  data  eletnents,  the  December 
2006  final  rule  allowed  a  facility  to 
consider  Form  A  for  a  non-PBT 
chemical  when  the  sum  of  Section  8.1 
through  and  including  Section  8.8  did 
not  exceed  5,000  pounds  and  the  sum 
of  amounts  reported  for  items  a,  b,  c, 
and  d  of  Section  8.1  (Total  Disposal  or 
Other  Releases)  and  any  non-  ' 
production-related  releases  reported  in 
Section  8.8  (Quantity  released  to  the 
environment  as  a  result  of  remedial 
actions,  catastrophic  events,  or  one-time 
events  not  associated  with  production 
processes)  did  not  exceed  2,000  pounds. 
For  more  information  about  the 
December  2006  final  rule  and  to  obtain 
the  rule’s  supporting  materials  visit  the 
TRI  Web  site  at  http://www.epa.gov/tri 
and  the  docket  for  the  December  2006 
rule  at  http://www.regulations.gov 
under  docket  TRI-2005-0073. 

On  March  11,  2009,  the  Omnibus 
Appropriations  Act  of  2009  (“the  Act”) 
was  enacted.  The  Act  reads,  in  pertinent 
part: 

(1)  None  of  the  funds  made  available  by 
this  or  any  other  Act  may,  hereafter,  be  used 
to  implement  the  final  rule  promulgated  by 
the  Administrator  of  the  Environmental 
Protection  Agency  entitled  ‘Toxics  Release 
Inventory  Burden  Reduction  Final  Rule’  (71 
Fed.  Reg.  76932);  and  (2)  the  final  rule 
described  in  paragraph  (1)  shall  have  no  force 
or  effect.  The  affected  regulatory  text  shall 
revert  to  what  it  was  before  the  final  rule 
described  in  paragraph  (1)  became  effective, 
until  any  future  action  taken  by  the 
Administrator. 

Accordingly,  EPA  is  issuing  today’s 
final  rule  revising  Form  A  eligibility  for 
both  PBT  and  non-PBT  chemicals  to  the 


thresholds  established  prior  to  the  2006 
TRI  Burden  Reduction  Final  Rule. 

Under  5  U.S.C.  553(b)(3)(B),  the  notice- 
and-comment  requirements  of  the 
Federal  Administrative  Procedure  Act  (5 
U.S.C.  551-706)  do  not  apply  where  the 
Agency  “for  good  cause  finds  *  *  *  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Because  this 
action  is  being  taken  to  comply  with  an 
Act  of  Congress  and  EPA  has  no 
discretion  as  to  the  outcome  of  this  rule, 
EPA  hereby  finds  that  notice  and 
comment  on  this  action  are 
unnecessary. 

Accordingly,  today’s  rule  modifies 
Form  A  eligibility  provided  for  at  40 
CFR  section  372.27  (Alternate 
thresholds  and  certifications).  For  PBT 
chemicals,  this  final  rule  eliminates 
Form  A  eligibility  for  those  chemicals 
listed  at  40  CFR  section  372.28.  For  non- 
PBT  chemicals,  today’s  final  rule 
reinstates  the  500-pound  annual 
reporting  amount  (the  total  of  releases 
and  other  waste  management)  and 
1,000,000  pounds  manufactured, 
processed  or  otherwise  used  Form  A 
eligibility  threshold  in  effect  prior  to 
December  22,  2006.  This  includes 
releases  and  waste  management 
activities  (Section  8.1  through  and 
including  Section  8.7)  which  are 
counted  against  the  500  pound 
threshold  criterion. 

Today’s  rule  is  effective  immediately 
upon  publication  in  the  Federal 
Register  and  affects  reports  filed  for 
RY2008  (due  July  1,  2009)  forward. 
Under  5  U.S.C.  553(d)(3),  this  rule  is 
effective  immediately  for  good  cause 
because  the  Omnibus  Appropriations 
Act  prohibits  the  Agency  from 
expending  any  funds  to  implement  the 
former  reporting  requirements  and 
mandated  that  the  regulations  revert  to 
the  prior  version. 

If  a  facility  submitted  a  TRI  Form  A 
for  RY  2008  on  or  after  March  11,  2009, 
and  still  used  the  2006  TRI  Burden 
Reduction  Final  Rule  to  determine  its 
eligibility  for  Form  A,  then  the  facility 
must  determine  whether  it  is  still 
eligible  to  file  Form  A.  The  Omnibus 
Appropriation  Act  set  back  the  Form  A 
criteria  to  previous  levels  as  of  March 
11.  If  the  facility  determines  that  it  is  no 
longer  eligible  to  file  Form  A,  then  EPA 
requires  the  facility  to  revise  and 
resubmit  its  RY  2008  report  on  Form  R. 
Facilities  are  not  permitted  to  submit  a 
Form  A  for  PBT  chemicals. 

EPA  recognizes  that  this  change  is 
occurring  after  2008  reporting  year 
during  which  the  data  collected  for  the 
Reporting  Year  2008  filing,  due  on  July 
1,  2009,  was  collected.  EPCRA  requires 
facilities  to  make  their  best  estimates 
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based  on  the  available  data  (See  EPCRA 
§  313(g)(2)).  Facilities  can  seek  further 
advice  from  EPA  regions  and  the  states 
about  this  rule  change. 

III.  References 

1.  Omnibus  Appropriations  Act  of 
2009,  Public  Law  No.  111-8  (March  11, 
2009). 

IV.  What  Are  the  Statutory  and 
Executive  Order  Reviews  Associated 
With  This' Action? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  (EO)12866  (58  FR 
51735,  October  4,  1993)  and  is  therefore 
not  subject  to  review  under  the  EO.  EPA 
prepared  a  brief  analysis  of  the  potential 
costs  and  benefits  associated  with  this 
action.  This  analysis  is  contained  here. 

1.  Methodology 

To  estimate  the  incremental  costs, 
economic  impacts,  and  benefits  of  this 
rule,  the  Agency  estimated  both  the  cost 
and  burden  of  completing  Form  R  and 


Form  A  as  well  as  the  number  of 
affected  entities.  The  Agency  has  used 
Reporting  Year  (RY)  2007  for  TRI  data. 
The  Agency  identified  the  number  of 
potentially  affected  respondents 
currently  completing  Form  As  or 
eligible  to  complete  Form  A  due  to  the 
Phase  2  Burden  Reduction  Rule  that 
may  be  required  to  complete  Form  R  as 
a  result  of  today’s  final  rule.  The  Agency 
compared  the  baseline  burden 
associated  with  completing  Form  A 
with  the  burden  associated  with 
completing  Form  R.  The  total  burden 
and  cost  associated  with  this  rule  is  the 
difference  between  the  unit  burden  and 
cost  of  filing  a  Form  R  rather  than  a 
Form  A  for  those  respondents  that  were 
eligible  to  file  a  Form  A  as  a  result  of 
the  Burden  Reduction  Rule  times  the 
number  of  respondents  affected.  There 
are  also  a  few  filers  who  had  filed  Form 
As  before  the  Burden  Reduction  Rule, 
who  were  subsequently  required  to  file 
Form  Rs  after  the  Burden  Reduction 
Rule,  because  the  final  rule  stated  that 
Section  8.8  releases  must  be  included  in 
the  calculation  of  the  releases  for 
determining  eligibility  for  using  Form 


A.  After  this  revision  of  the  Form  A 
eligibility,  Section  8.8  releases  no  longer 
apply  to  the  calculation  of  releases  for 
determining  eligibility  for  Form  A,  and 
these  respondents  may  return  to 
eligibility  to  file  Form  As.  For  these 
forms,  the  Agency  has  calculated  the 
burden  and  cost  reduction  of  returning 
to  Form  A  eligibility  for  these  particular 
Form  R  respondents. 

2.  Cost  and  Burden  Results 

Table  1  summarize  the  potential 
annual  cost  and  burden  increase  of  this 
final  rule  for  filers  who  would  have 
been  eligible  to  file  Form  A  under  the 
Burden  Reduction  Rule  and  who  will 
now  be  required  to  file  Form  Rs.  Table 
2  summarizes  the  decrease  in  Cost  and 
Burden  due  to  this  rule  for  a  small 
number  of  respondents  who  were 
required  to  file  form  Rs  as  a  result  of  the 
Burden  Reduction  Rule,  but  who  are 
now  eligible  to  file  Form  As.  The  net 
cost  and  burden  of  the  rule  is  the  total 
increase  from  Table  1  minus  the  total 
decrease  in  Table  2. 


Table  1— Potential  Annual  Cost  and  Burden  Increase  of  the  Toxics  Release  Inventory  Form  A  Eligibility 
Revisions  Implementing  the  2009  Omnibus  Appropriations  Act:  Respondents  Filing  Form  Rs  Who  Were 
Eligible  To  File  Form  As  Under  the  Burden  Reduction  Rule 


Option  type 

Number  of 
forms 

Total  burden 
hour  increase 

Total  burden 
hour  increase 
per  Form  R 

Total  cost 
increase 

Average  cost 
increase  per 
form 

Percent  of 
total 

cost/burden 

(percent) 

PBT  . 

2,462 

38,020 

15.4 

$2,004,470 

$814 

27 

non-PBT  . 

11,246 

102,846 

9.1 

5,368,519 

477 

73 

PBT  &  non-PBT  Combined . 

13,708 

140,867 

10.3 

7,372,988 

538 

100 

Table  2— Potential  Annual  Cost  and  Burden  Decrease  of  the  Toxics  Release  Inventory  Form  A  Eligibility 
Revisions  Implementing  the  2009  Omnibus  Appropriations  Act:  Respondents  Who  Are  Now  Eligible  To 
File  Form  As  Who  Would  Have  Been  Required  To  File  Form  Rs  under  the  Burden  Reduction  Rule 


Option  type 

Number  of 
forms 

Total  burden 
hour  decrease 

Total  burden 
hour  decrease 
per  Form  A 

Total  cost 
decrease 

Average  cost 
decrease  per 
form 

Percent  of 
total 

cost/burden 

(percent) 

PBT  . 

0 

0 

$0 

$0 

0 

non-PBT  . 

33 

302 

15,753 

477 

100 

PBT  &  non-PBT  Combined . 

33 

302 

"  Ku 

15,753 

477 

100 

The  cost  and  burden  is  the  increased  * 
burden  due  to  respondents  who  now 
must  file  Form  Rs  who  were  formerly 
eligible  for  Form  A,  $7,372,988,  minus 
the  decrease  in  burden  due  to  the  return 
to  Form  A  eligibility  of  some  Form  R 


filers,  $15,753,  yielding  the  increase  in 
cost  and  burden  of  this  rule  as 
$7,357,235.00. 

3.  Impacts  to  data  when  EPA 
promulgated  the  Burden  Reduction  Rule 
in  December  2006,  it  calculated  the 


impact  of  the  data  that  would  be  lost  if 
all  respondents  who  were  eligible  to  use 
Form  A  as  a  result  of  the  rule  did  so. 
One  analysis  looked  at  the  number  of 
pounds  of  releases  and  wastes  that 
might  not  be  reported  on  Form  Rs. 
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Table  1— Percentage  of  Total  Releases  and  Other  Waste  Management  Pounds  Not  Reported  Due  to  New 

and  Expanded  Form  A  Eligibility 


Total  releases 
not  reported 
Lbs 

Total 

production 
related  waste 
not  reported 
on  Form  R 
Lbs 

Total  non-pro¬ 
duction  related 
waste  not 
reported  on 
Form  R 

Lbs 

New  Eligibility  for  Form  A:  PBT  Chemicals  Option  . 

Expanded  Eligibility  for  Form  A:  Non-PBT  Chemicals  Option  . 

0 

5,713,104 

83,129 

16,052,663 

283 

83,832 

As  a  result  of  the  Toxics  Release 
Inventory  Form  A  Eligibility  Revisions 
Implementing  the  2009  Omnibus 
Appropriations  Act,  all  releases  and 


wastes  will  be  reported  on  From  Rs  and 
the  local  communities  will  be  aware  of 
them. 


EPA  also  examined  the  potential 
impact  on  zip  codes  if  all  the  Form  Rs 
that  indicated  eligibility  for  Form  A, 
reported  on  Form  As. 


Table  2— Zip  Codes  Eligible  for  Form  A  Reporting  (PBT  and  Non-PBT  Options) 


* 

Number  of 
zip  codes 

Percent  of 
total  zip 
codes 
containing 
Form  Rs 
(percent) 

Average  No. 
of  Form  Rs 
per  zip  code 

Zip  codes  with  at  least  one  Form  R  newly  eligible  for  Form  A . 

Zip  codes  with  all  Form  Rs  newly  eligible  for  Form  A  . 

4,246 

557 

47.4 

6.2 

13.55 

2.04 

Note:  Based  on  the  RY2004  Frozen  TRI  data,  there  are  8,961  five-digit  zip  codes  with  TRI  Form  R  data. 
Source:  Frozen  RY2004  TRI  data. 


As  shown  on  the  chart  above,  nearly 
half  of  all  zip  codes  would  lose  some 
release  information  and  557  zip  codes 
would  lose  all  the  release  information 
that  would  have  been  available  before 
the  Burden  Reduction  Rule.  This 
information  will  now  be  restored  to 
those  communities. 

B.  Paperwork  Reduction  Act 

The  reversal  of  the  2006  TRI  Burden 
Reduction  Rule  will  increase  the  overall 
reporting  and  recordkeeping  burden 
estimate  provided  for  EPCRA  section 
313,  but  this  action  has  been  approved 
as  a  change  request  by  OMB  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.  This  action  is  being 
taken  as  a  result  of  a  congressional 
mandate  and  without  any  discretion  on 
the  part  of  EPA.  Because  of  this  reversal, 
burden  is  being  shifted  from  the  Form 
A  Information  Collection  Request  (OMB 
No.  2070-0143)  back  to  the  Form  R 
Information  Collection  Request  (OMB 
No.  2070-0093).  Based  on  Reporting 
Year  (RY)  2005  data,  the  shifted  burden 
is  estimated  to  be  140,565  hours  and  a 
cost  of  $7,357,235. 

C.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

Today’s  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act  (RFA),  which 
generally  requires  an  agency  to  prepare 


a  regulatory  flexibility  analysis  for  any 
rule  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
applies  only  to  rules  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
(APA)  or  any  other  statute.  This  rule  is 
not  subject  to  notice  and  comment 
requirements  under  the  APA  or  any 
other  statute  because  although  the  rule 
is  subject  to  the  APA,  the  Agency  has 
invoked  the  “good  cause”  exemption 
under  5  U.S.C.  553(b),  therefore  it  is  not 
subject  to  the  notice  and  comment 
requirement. 

D.  Unfunded  Mandates  Reform  Act 

Because  the  agency  has  made  a  “good 
cause”  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  [see 
Section  II  above],  it  is  not  subject  to 
sections  202  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4). 

E.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  “Policies  that  have 


federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.”  This  rule 
does  not  have  federalism  implications. 

It  will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 

F.  Executive  Order  131 75,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  “Policies  that  have  tribal 
implications”  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  “substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
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government  and  Indian  tribes.”  This 
rule  does  not  have  tribal  implications.  It 
will  not  have  substantial  direct  effects 
on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

EPA  interprets  EO  13045  (62  FR 
19885,  April  23,  1997)  as  applying  only 
to  those  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  EO  has  the  potential  to  influence  the 
regulation.  This  action  is  not  subject  to 
EO  13045  because  it  does  not  establish 
an  environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

H.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  “significant  energy 
action”  as  defined  in  Executive  Order 
13211,  “Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Today’s  rule  increases  only 
recordkeeping  and  reporting  burden  for 
TRI  reporters.  It  will  not  cause 
reductions  in  supply  or  production  of 
oil,  fuel,  coal,  or  electricity.  Nor  will  it 
result  in  increased  energy  prices, 
increased  cost  of  energy  distribution,  or 
an  increased  dependence  on  foreign 
supplies  of  energy. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rule  does  not  establish  technical 


standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  (EO)  12898  (59  FR 
7629  (Feb.  16,  1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this  final 
rule  will  not  have  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  on  minority  or 
low-income  populations  because  it  does 
not  affect  the  level  of  protection 
provided  to  human  health  or  the 
environment.  The  principal 
consequence  of  today’s  action  will  be  to 
increase  the  amount  of  detailed 
information  available  on  toxic  chemical 
releases  or  management  and  therefore, 
EPA  does  not  have  any  evidence  that 
this  rule  will  have  a  direct  effect  on 
human  health  or  environmental 
conditions. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  Section  808  of  the 
Congressional  Review  Act  provides  that 
any  rule  for  which  the  issuing  agency 
for  good  cause  finds  (and  incorporates 
the  finding  and  a  brief  statement  of 
reasons  therefore  in  the  rule)  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  shall  take  effect  at 
such  time  as  the  agency  promulgating 
the  rule  determines  (5  U.S.C.  808(2)).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefore,  and  established  an 


effective  date  April  27,  2009.  This 
action  is  not  a  “major  rule”  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection, 

Community  right-to-know,  Reporting 
and  recordkeeping  requirements,  Toxic 
chemicals. 

Dated:  April  20,  2009. 

Lisa  P.  Jackson, 

Administrator. 

■  Therefore,  40  CFR  part  372  is 
amended  as  follows: 

PART  372— [AMENDED] 

■  1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11023  and  11048. 

Subpart  A — [Amended] 

■  2.  Revise  §  372.10(d)  introductory  text 
to  read  as  follows: 

§372.10  Recordkeeping. 

***** 

(d)  Each  owner  or  operator  who 
determines  that  the  owner  operator  may 
apply  the  alternate  threshold  as 
specified  under  §  372.27(a)  must  retain 
the  following  records  for  a  period  of  3 
years  from  the  date  of  the  submission  of 
the  certification  statement  as  required 
under  §372.27(b): 

***** 

Subpart  B — [Amended] 

■  3.  Section  372.27  is  amended  as 
follows: 

■  a.  Revise  section  heading. 

■  b.  Revise  paragraph  (a). 

■  c.  Revise  paragraph  (b). 

■  d.  Revise  paragraph  (e). 

§  372.27  Alternate  threshold  and 
certification. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  with  respect  to  the 
manufacture,  process,  or  otherwise  use 
of  a  toxic  chemical,  the  owner  or 
operator  of  a  facility  may  apply  an 
alternate  threshold  of  1  million  pounds 
per  year  to  that  chemical  if  the  owner 
or  operator  calculates  that  the  facility 
would  have  an  annual  reportable 
amount  of  that  toxic  chemical  not 
exceeding  500  pounds  for  the  combined 
total  quantities  released  at  the  facility, 
disposed  within  the  facility,  treated  at 
the  facility  (as  represented  by  amounts 
destroyed  or  converted  by  treatment 
processes),  recovered  at  the  facility  as  a 
result  of  recycle  operations,  combusted 
for  the  purpose  of  energy  recovery  at  the 
facility,  and  amounts  transferred  from 
the  facility  to  off-site  locations  for  the 
purpose  of  recycle,  energy  recovery. 
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treatment,  and/or  disposal.  These 
volumes  correspond  to  the  sum  of 
amounts  reportable  for  data  elements  on 
EPA  Form  R  (EPA  Form  9350-1;  Rev. 
12/4/93)  as  Part  II  column  B  or  sections 
8.1  (quantity  released),  8.2  (quantity 
used  for  energy  recovery  on-site),  8.3 
(quantity  used  for  energy  recovery  off¬ 
site),  8.4  (quantity  recycled  on-site),  8.5 
(quantity  recycled  off-site),  8.6  (quantity 
treated  on-site),  and  8.7  (quantity 
treated  off-site). 

(b)  If  an  owner  or  operator  of  a  facility 
determines  that  the  owner  or  operator 
may  apply  the  alternate  reporting 
threshold  specified  in  paragraph  (a)  of 
this  section  for  a  specific  toxic 
chemical,  the  owner  or  operator  is  not 
required  to  submit  a  report  for  that 
chemical  under  §  372.30,  but  must 
submit  a  certification  statement  that 
contains  the  information  required  in 
§  372.95.  The  owner  or  operator  of  the 
facility  must  also  keep  records  as 
specified  in  §  372.10(d). 
****** 

(e)  The  provisions  of  this  section  do 
not  apply  to  any  chemicals  listed  in 
§372.28. 

Subpart  E — [Amended] 

■  4.  Section  372.95  is  amended  as 
follows: 

■  a.  Revise  section  heading. 

■  b.  Revise  paragraph  (b)  introductory 
text. 

■  c.  Revise  paragraph  (b)(4). 

§  372.95  Alternate  threshold  certification 
and  instructions. 

***** 

(b)  Alternate  threshold  certification 
statement  elements.  The  following 
information  must  be  reported  on  an 
alternate  threshold  certification 
statement  pursuant  to  §  372.27(b): 
***** 

(4)  Signature  of  a  senior  management 
official  certifying  the  following: 
pursuant  to  40  CFR  372.27,  “I  hereby 
certify  that  to  the  best  of  my  knowledge 
and  belief  for  the  toxic  chemical  listed 
in  this  statement,  the  annual  reportable 
amount,  as  defined  in  40  CFR  372.27(a), 
did  not  exceed  500  pounds  for  this 
reporting  year  and  that  the  chemical 
was  manufactured,  or  processed,  or 
otherwise  used  in  an  amount  not 
exceeding  1  million  pounds  during  this 
reporting  year.” 

***** 

[FR  Doc.  E9-9530  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  160  and  164 

Guidance  Specifying  the  Technologies 
and  Methodologies  That  Render 
Protected  Health  Information 
Unusable,  Unreadable,  or 
Indecipherable  to  Unauthorized 
Individuals  for  Purposes  of  the  Breach 
Notification  Requirements  Under 
Section  13402  of  Title  XIII  (Health 
Information  Technology  for  Economic 
and  Clinical  Health  Act)  of  the 
American  Recovery  and  Reinvestment 
Act  of  2009;  Request  for  Information 

AGENCY:  Office  of  the  Secretary, 
Department  of  Health  and  Human 
Services. 

ACTION:  Guidance  and  Request  for 
Information. 

SUMMARY:  This  document  is  guidance 
and  a  request  for  comments  under 
section  13402  of  the  Health  Information 
Technology  for  Economic  and  Clinical 
Health  (HITECH)  Act,  Title  XIII  of 
Division  A  and  Title  IV  of  Division  B  of 
the  American  Recovery  and 
Reinvestment  Act  of  2009  (ARRA)  (Pub. 
L.  111-5).  ARRA  was  enacted  on 
February  17,  2009.  The  HITECH  Act  (the 
Act)  at  section  13402  requires  the 
Department  of  Health  and  Human 
Services  (HHS)  to  issue  interim  final 
regulations  within  180  days  of 
enactment  to  require  covered  entities 
under  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (HIPAA) 
and  their  business  associates  to  provide 
for  notification  in  the  case  of  breaches 
of  unsecured  protected  health 
information.  For  purposes  of  these 
requirements,  section  13402(h)  of  the 
Act  defines  “unsecured  protected  health 
information”  to  mean  protected  health 
information  that  is  not  secured  through 
the  use  of  a  technology  or  methodology 
specified  by  the  Secretary  in  guidance, 
and  requires  the  Secretary  to  issue  such 
guidance  no  later  than  60  days  after 
enactment  and  to  specify  within  the 
technologies  and  methodologies  that 
render  protected  health  information 
unusable,  unreadable,  or  indecipherable 
to  unauthorized  individuals.  Through 
this  document,  HHS  is  issuing  the 
required  guidance  and  seeking  public 
comment  both  on  the  guidance  as  well 
as  the  breach  notification  provisions  of 
the  Act  generally  to  inform  the  future 
rulemaking  and  updates  to  the 
guidance. 

DATES:  Comments  must  be  submitted  on 
or  before  May  21,  2009.  The  guidance  is 
applicable  upon  issuance,  which 
occurred  on  April  17,  2009,  through 


posting  on  the  HHS  Web  site  at  http:// 
www.hhs.gov/ocr/privacy.  However,  the 
guidance  will  apply  to  breaches  30  days 
after  publication  of  the  forthcoming 
interim  final  regulations.  If  we 
determine  that  the  guidance  should  be 
modified  based  on  public  comments,  we 
will  issue  updated  guidance  prior  to  or 
concurrently  with  the  regulations. 
ADDRESSES:  Written  comments  may  be 
submitted  through  any  of  the  methods 
specified  below.  Please  do  not  submit 
duplicate  comments. 

•  Federal  eRulemaking  Portal:  You 
may  submit  electronic  comments  at 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  electronic 
comments.  Attachments  should  be  in 
Microsoft  Word,  WordPerfect,  or  Excel; 
however,  we  prefer  Microsoft  Word. 

•  Regular,  Express,  or  Overnight  Mail: 
You  may  mail  written  comments  (one 
original  and  two  copies)  to  the  following 
address  only:  U.S.  Department  of  Health 
and  Human  Services,  Office  for  Civil 
Rights,  Attention:  HITECH  Breach 
Notification,  Hubert  H.  Humphrey 
Building,  Room  509F,  200 
Independence  Avenue,  SW., 

Washington,  DC  20201. 

•  Hand  Delivery  or  Courier:  If  you 
prefer,  you  may  deliver  (by  hand  or 
courier)  your  written  comments  (one 
original  and  two  copies)  to  the  following 
address  only:  Office  for  Civil  Rights, 
Attention:  HITECH  Breach  Notification, 
Hubert  H.  Humphrey  Building,  Room 
509F,  200  Independence  Avenue,  SW., 
Washington,  DC  20201.  (Because  access 
to  the  interior  of  the  Hubert  H. 
Humphrey  Building  is  not  readily 
available  to  persons  without  federal 
government  identification,  commenters 
are  encouraged  to  leave  their  comments 
in  the  mail  drop  slots  located  in  the 
main  lobby  of  the  building.) 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  will  be  available  for 
public  inspection,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 
a  comment.  We  will  post  all  comments 
received  before  the  close  of  the 
comment  period  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andra  Wicks,  202-205-2292. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Health  Information  Technology 
for  Economic  and  Clinical  Health 
(HITECH)  Act  was  enacted  on  February 
17,  2009,  as  Title  XIII  of  Division  A  and 
Title  IV  of  Division  B  of  the  American 
Recovery  and  Reinvestment  Act  of  2009 
(ARRA)  (Pub.  L.  111-5).  Subtitle  D  of 
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the  HITECH  Act  (the  Act),  entitled 
“Privacy,”  among  other  provisions, 
requires  HHS  to  issue  interim  final 
regulations  for  breach  notification  by 
entities  subject  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA)  and  their  business 
associates.  In  particular,  section  13402 
of  the  Act  requires  HIPAA  covered 
entities  to  notify  affected  individuals, 
and  requires  business  associates  to 
notify  covered  entities,  following  the 
discovery  of  a  breach  of  unsecured 
protected  health  information  (PHI).1 

The  Act  at  section  13402(h)  defines 
“unsecured  protected  health 
information”  to  mean  PHI  that  is  not 
secured  through  the  use  of  a  technology 
or  methodology  specified  by  the 
Secretary  in  guidance.  Further,  the  Act 
provides  that  no  later  than  60  days  after 
enactment,  the  Secretary  shall,  after 
consultation  with  stakeholders,  issue 
(and  annually  update)  guidance 
specifying  the  technologies  and 
methodologies  that  render  PHI 
unusable,  unreadable,  or  indecipherable 
to  unauthorized  individuals.2  The  Act 
also  provides  that  in  the  case  the 
Secretary  does  not  issue  timely 
guidance,  the  term  “unsecured 
protected  health  information”  shall 
mean  “protected  health  information  that 
is  not  secured  by  a  technology  standard 
that  renders  protected  health 
information  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals  and  is  developed  or 
endorsed  by  a  standards  developing 
organization  that  is  accredited  by  the 
American  National  Standards  Institute 
(ANSI).”3 

If  PHI  is  rendered  unusable, 
unreadable,  or  indecipherable  to 
unauthorized  individuals  by  one  or 
more  of  the  methods  identified  in  this 
guidance,  then  such  information  is  not 


1  Protected  health  information  (PHI)  is 
individually  identifiable  health  information 
transmitted  or  maintained  by  a  covered  entity  or  its 
business  associate  in  any  form  or  medium.  45  CFR 
160.103. 

2  The  Act  provides  that  the  technologies  and 
methodologies  specified  in  the  guidance  also  are  to 
address  the  use  of  standards  developed  under 
section  3002(b)(2)(B)(vi)  of  the  Public  Health 
Service  Act,  as  added  by  section  13101  of  the  Act. 
Section  3002(b)(2)(B)(vi)  of  the  Public  Health 
Service  Act  requires  the  HIT  Policy  Committee 
established  in  section  3002  to  issue 
recommendations  on  the  development  of 
technologies  that  allow  individually  identifiable 
health  information  to  be  rendered  unusable, 
unreadable,  or  indecipherable  to  unauthorized 
individuals  when  such  information  is  transmitted 
in  the  nationwide  health  information  network  or 
physically  transported  outside  of  the  secured 
physical  perimeter  of  a  health  care  provider,  health 
plan,  or  health  care  clearinghouse.  The  Department 
intends  to  address  such  standards  as  they  are 
developed  in  future  iterations  of  this  guidance. 

3  This  provision  becomes  moot  with  the  issuance 
of  this  guidance. 


“unsecured”  PHI.  Thus,  because  the 
breach  notification  requirements  apply 
only  to  breaches  of  unsecured  PHI,  this 
guidance  provides  the  means  by  which 
covered  entities  and  their  business 
associates  are  to  determine  whether  a 
breach  has  occurred  to  which  the 
notification  obligations  under  the  Act 
and  its  implementing  regulations  apply. 
Further,  section  13407  of  the  Act 
defines  “unsecured  PHR  identifiable 
information”  as  personal  health  record 
(PHR)  identifiable  health  information 
that  is  not  protected  through  the  use  of 
a  technology  or  methodology  specified 
in  the  Secretary’s  guidance.  Thus,  this 
guidance  also  is  to  be  used  to  specify 
the  technologies  and  methodologies  that 
render  PHR  identifiable  health 
information  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals  for  purposes  of  the 
temporary  breach  notification 
requirements  that  apply  to  vendors  of 
PHRs  and  certain  other  entities  (that  are 
not  otherwise  HIPAA  covered  entities) 
under  section  13407  of  the  Act.  Section 
13407  is  to  be  administered  by  the 
Federal  Trade  Commission  (FTC)  and 
requires  the  FTC  to  promulgate 
regulations  within  180  days  of 
enactment. 

The  breach  notification  provisions  of 
section  13402  apply  to  HIPAA  covered 
entities  and  their  business  associates 
that  access,  maintain,  retain,  modify, 
record,  store,  destroy,  or  otherwise  hold, 
use,  or  disclose  unsecured  PHI  (sections 
13402(a)  and  (b)).  For  purposes  of  these 
provisions,  “breach”  is  defined  in  the 
Act  as  “the  unauthorized  acquisition, 
access,  use,  or  disclosure  of  protected 
health  information  which  compromises 
the  security  or  privacy  of  such 
information,  except  where  an 
unauthorized  person  to  whom  such 
information  is  disclosed  would  not 
reasonably  have  been  able  to  retain  such 
information.”  The  Act  includes 
exceptions  to  this  definition  for  cases  in 
which:  (1)  The  unauthorized 
acquisition,  access,  or  use  of  PHI  is 
unintentional  and  made  by  an  employee 
or  individual  acting  under  authority  of 
a  covered  entity  or  business  associate  if 
such  acquisition,  access,  or  use  was 
made  in  good  faith  and  within  the 
course  and  scope  of  the  employment  or 
other  professional  relationship  with  the 
covered  entity  or  business  associate,  and 
such  information  is  not  further 
acquired,  accessed,  used,  or  disclosed; 
or  (2)  where  an  inadvertent  disclosure 
occurs  by  an  individual  who  is 
authorized  to  access  PHI  at  a  facility 
operated  by  a  covered  entity  or  business 
associate  to  another  similarly  situated 
individual  at  the  same  facility,  as  long 


as  the  PHI  is  not  further  acquired, 
accessed,  used,  or  disclosed  without 
authorization  (section  13400,  definition 
of  “breach”). 

Following  the  discovery  of  a  breach  of 
unsecured  PHI,  a  covered  entity  must 
notify  each  individual  whose  unsecured 
PHI  has  been,  or  is  reasonably  believed 
to  have  been,  inappropriately  accessed, 
acquired,  or  disclosed  in  the  breach 
(section  13402(a)).  Additionally, 
following  the  discovery  of  a  breach  by 
a  business  associate,  the  business 
associate  must  notify  the  covered  entity 
of  the  breach  and  identify  for  the 
covered  entity  the  individuals  whose 
unsecured  PHI  has  been,  or  is 
reasonably  believed  to  have  been, 
breached  (section  13402(b)).  The  Act 
requires  the  notifications  to  be  made 
without  unreasonable  delay  but  in  no 
case  later  than  60  calendar  days  after 
discovery  of  the  breach,  except  that 
section  13402(g)  requires  a  delay  of 
notification  where  a  law  enforcement 
official  determines  that  a  notification 
would  impede  a  criminal  investigation 
or  cause  damage  to  national  security. 

The  Act  specifies  the  following 
methods  of  notice  in  section  13402(e): 

•  Written  notice  to  the  individual  (or 
next  of  kin  if  the  individual  is  deceased) 
at  the  last  known  address  of  the 
individual  (or  next  of  kin)  by  first-class 
mail  (or  by  electronic  mail  if  specified 
by  the  individual). 

•  In  the  case  in  which  there  is 
insufficient  or  out-of-date  contact 
information,  substitute  notice, 
including,  in  the  case  of  10  or  more 
individuals  for  which  there  is 
insufficient  contact  information, 
conspicuous  posting  (for  a  period 
determined  by  the  Secretary)  on  the 
home  page  of  the  Web  site  of  the 
covered  entity  or  notice  in  major  print 
or  broadcast  media. 

•  In  cases  that  the  entity  deems 
urgent  based  on  the  possibility  of 
imminent  misuse  of  the  unsecured  PHI, 
notice  by  telephone  or  other  method  is 
permitted  in  addition  to  the  above 
methods. 

•  Notice  to  prominent  media  outlets 
within  the  State  or  jurisdiction  if  a 
breach  of  unsecured  PHI  affects  or  is 
reasonably  believed  to  affect  more  than 
500  residents  of  that  State  or 
jurisdiction. 

•  Notice  to  the  Secretary  by  covered 
entities  immediately  for  breaches 
involving  more  than  500  individuals 
and  annually  for  all  other  breaches. 

•  Posting  by  the  Secretary  on  an  HHS 
Web  site  of  a  list  that  identifies  each 
covered  entity  involved  in  a  breach  in 
which  the  unsecured  PHI  of  more  than 
500  individuals  is  acquired  or  disclosed. 
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Section  13402(f)  of  the  Act  requires 
the  notification  of  a  breach  to  include 
(1)  a  brief  description  of  what 
happened,  including  the  date  of  the 
breach  and  the  date  of  the  discovery  of 
the  breach,  if  known;  (2)  a  description 
of  the  types  of  unsecured  PHI  that  were 
involved  in  the  breach  (such  as  full 
name,  Social  Security  number,  date  of 
birth,  home  address,  account  number,  ox 
disability  code);  (3)  the  steps 
individuals  should  take  to  protect 
themselves  from  potential  harm 
resulting  from  the  breach;  (4)  a  brief 
description  of  what  the  covered  entity 
involved  is  doing  to  investigate  the 
breach,  to  mitigate  losses,  and  to  protect 
against  any  further  breaches;  and  (5) 
contact  procedures  for  individuals  to 
ask  questions  or  learn  additional 
information,  which  shall  include  a  toll- 
free  telephone  number,  an  e-mail 
address,  Web  site,  or  postal  address. 
Finally,  section  13402(i)  requires  the 
Secretary  to  annually  prepare  and 
submit  to  Congress  a  report  regarding 
the  breaches  for  which  the  Secretary 
was  notified. 

The  Department’s  interim  final 
regulations  will  become  effective  30 
days  after  publication  and  will  apply  to 
breaches  of  unsecured  PHI  thereafter. 

II.  Guidance  Specifying  the 
Technologies  and  Methodologies  That 
Render  Protected  Health  Information 
Unusable,  Unreadable,  or 
Indecipherable  to  Unauthorized 
Individuals 

Please  note  that  this  guidance  does 
not  address  the  use  of  de-identified 
information  as  a  method  to  render 
protected  health  information  (PHI) 
unusable,  unreadable,  or  indecipherable 
to  unauthorized  individuals  because 
once  PHI  has  been  de-identified  in 
accordance  with  the  HIPAA  Privacy 
Rule,4  it  is  no  longer  PHI  and,  therefore, 
no  longer  subject  to  the  HIPAA  Privacy 
and  Security  Rules.5  However,  nothing 
in  this  guidance  should  be  construed  as 
discouraging  covered  entities  and 
business  associates  from  using  de- 
identified  information  to  the  maximum 
extent  practicable. 


4  De-identified  health  information  neither 
identifies  nor  provides  a  reasonable  basis  to  identify 
an  individual.  The  HIPAA  Privacy  Rule  provides 
two  ways  to  de-identify  information:  (1)  A  formal 
determination  by  a  qualified  statistician;  or  (2)  the 
removal  of  18  specified  identifiers  of  the  individual 
and  of  the  individual’s  relatives,  household 
members,  and  employers,  and  the  covered  entity 
has  no  actual  knowledge  that  the  remaining 
information  could  be  used  to  identify  the 
individual.  45  CFR  164.514(b). 

5  45  CFR  Parts  160  and  Subparts  A,  C,  and  E  of 

Part  164. 
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A.  Background 

This  guidance  identifies  the 
technologies  and  methodologies  that 
can  be  used  to  render  PHI  (as  defined  in 
45  CFR  160.103)  unusable,  unreadable, 
or  indecipherable  to  unauthorized 
individuals.  It  should  be  used  by 
covered  entities  and  their  business 
associates  to  determine  whether 
“unsecured  protected  health 
information”  has  been  breached, 
thereby  triggering  the  notification 
requirements  specified  in  section  13402 
of  the  Act  and  its  forthcoming 
implementing  regulations. 

This  guidance  is  not  intended  to 
instruct  covered  entities  and  business 
associates  on  how  to  prevent  breaches  of 
PHI.  The  HIPAA  Privacy  and  Security 
Rules,  which  are  much  broader  in  scope 
and  different  in  purpose  than  this 
guidance,  are  intended,  in  part,  to 
prevent  or  reduce  the  likelihood  of 
breaches  of  PHI.  Covered  entities  must 
comply  with  the  requirements  of  the 
HIPAA  Privacy  and  Security  Rules  by 
conducting  risk  analyses  and 
implementing  physical,  administrative, 
and  technical  safeguards  that  each 
covered  entity  determines  are 
reasonable  and  appropriate.  Covered 
entities  and  business  associates  seeking 
additional  information  also  may  want  to 
refer  to  the  National  Institute  of 
Standards  and  Technology  (NIST) 
Special  Publication  800-66-Revision  1, 
“An  Introductory  Resource  Guide  for 
Implementing  the  HIPAA  Security 
Rule.”6 

This  guidance  is  intended  to  describe 
the  technologies  and  methodologies  that 
can  be  used  to  render  PHI  unusable, 
unreadable,  or  indecipherable  to 
unauthorized  individuals.  While 
covered  entities  and  business  associates 
are  not  required  to  follow  the  guidance, 
the  specified  technologies  and 
methodologies,  if  used,  create  the 
functional  equivalent  of  a  safe  harbor, 
and  thus,  result  in  covered  entities  and 
business  associates  not  being  required  to 
provide  the  notification  otherwise 
required  by  section  13402  in  the  event 
of  a  breach.  However,  while  adherence 
to  this  guidance  may  result  in  covered 
entities  and  business  associates  not 
being  required  to  provide  the 
notifications  in  the  event  of  a  breach, 
covered  entities  and  business  associates 
still  must  comply  with  all  other  federal 
and  state  statutory  and  regulatory 
obligations  that  may  apply  following  a 
breach  of  PHI,  such  as  state  breach 
notification  requirements,  if  applicable, 
as  well  as  the  obligation  on  covered 
entities  at  45  CFR  164.530(f)  of  the 


6 


HIPAA  Privacy  Rule  to  mitigate,  to  the 
extent  practicable,  any  harmful  effect 
that  is  known  to  the  covered  entity  as 
a  result  of  a  breach  of  PHI  by  the 
covered  entity  or  business  associate. 

In  accordance  with  the  requirements 
of  this  Act,  we  are  issuing  this  guidance 
after  consultation  with  stakeholders. 
Specifically,  we  consulted  with  external 
experts  in  health  informatics  and 
security,  including  representatives  from 
several  Federal  agencies.  In  issuing  this 
guidance,  HHS  is  soliciting  additional 
public  input  on  the  guidance,  including 
whether  there  are  other  specific  types  of 
technologies  and  methodologies  that 
should  be  included  in  future  updates  to 
the  guidance  if  appropriate.  This 
guidance  may  be  modified  based  on 
public  feedback  and  updated  guidance 
may  be  issued  prior  to  or  concurrently 
with  the  interim  final  regulations. 

The  term  “unsecured  protected  health 
information”  includes  PHI  in  any  form 
that  is  not  secured  through  the  use  of  a 
technology  or  methodology  specified  in 
this  guidance.  This  guidance,  however, 
addresses  methods  for  rendering  PHI  in 
paper  or  electronic  form  unusable, 
unreadable,  or  indecipherable  to 
unauthorized  individuals. 

Data  comprising  PHI  can  be 
vulnerable  to  a  breach  in  any  of  the 
commonly  recognized  data  states:  “data 
in  motion”  (i.e.,  data  that  is  moving 
through  a  network,  including  wireless 
transmission7);  “data  at  rest”  (i.e.,  data 
that  resides  in  databases,  file  systems, 
and  other  structured  storage  methods  8); 
“data  in  use”  (i.e.,  data  in  the  process 
of  being  created,  retrieved,  updated,  or 
deleted9);  or  “data  disposed”  (e.g., 
discarded  paper  records  or  recycled 
electronic  media).  PHI  in  each  of  these 
data  states  (with  the  possible  exception 
of  “data  in  use” 10)  may  be  secured 
using  one  or  more  methods.  In 
consultation  with  information  security 
experts  at  NIST,  we  have  identified  two 
methods  for  rendering  PHI  unusable, 
unreadable,  or  indecipherable  to 
unauthorized  individuals:  encryption 
and  destruction.  Both  of  these  methods 
are  discussed  below. 

Encryption  is  one  method  of 
rendering  electronic  PHI  unusable, 
unreadable,  or  indecipherable  to 
unauthorized  persons.  The  successful 
use  of  encryption  depends  upon  two 

7  Preventing  Data  Leakage  Safeguards  Technical 
Assistance,  Internal  Revenue  Service,  http:// 
www.irs.gov/businesses/small/article/ 
0„id=201295,00.html. 

8  Kanagasingham,  P.  Data  Loss  Prevention,  SANS 
Institute,  2008. 

9  Sometimes  referred  to  as  “data  at  the 
endpoints.” 

10  We  solicit  comments  on  methods  to  protect 
data  in  use.  See  Section  IH.A.l. 
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main  features:  The  strength  of  the 
encryption  algorithm  and  the  security  of 
the  decryption  key  or  process.  The 
specification  of  encryption  methods  in 
this  guidance  includes  the  condition 
that  the  processes  or  keys  that  might 
enable  decryption  have  not  been 
breached. 

This  guidance  also  addresses  the 
destruction  of  PHI  both  in  paper  and 
electronic  form  as  a  method  for 
rendering  such  information  unusable, 
unreadable,  or  indecipherable  to 
unauthorized  individuals.  If  PHI  is 
destroyed  prior  to  disposal  in 
accordance  with  this  guidance,  no 
breach  notification  is  required  following 
access  to  the  disposed  hard  copy  or 
electronic  media  by  unauthorized 
persons. 

Note  that  the  technologies  and 
methodologies  referenced  below  in 
Section  B  are  intended  to  be  exhaustive 
and  not  merely  illustrative. 

Solicitation  of  Public  Comment  on 
Additional  Technologies  and 
Methodologies 

Because  we  intend  this  guidance  to  be 
an  exhaustive  list  of  the  technologies 
and  methodologies  that  can  be  used  to 
render  PHI  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals,  we  are  soliciting  public 
comment  on  whether  there  are 
additional  technologies  and 
methodologies  the  Department  should 
consider  adding  to  this  exclusive  list  in 
future  iterations  of  this  guidance.11 

In  particular,  in  the  development  of 
this  guidance,  the  Department 
considered  whether  PHI  in  limited  data 
set  form  should  be  treated  as  unusable, 
unreadable,  or  indecipherable  to 
unauthorized  individuals  for  purposes 
of  breach  notification,  and  thus, 
included  in  this  guidance.  A  limited 
data  set  is  PHI  from  which  the  16  direct 
identifiers  listed  at  45  CFR  164.514(e)(2) 
of  the  HIPAA  Privacy  Rule,  including  an 
individual’s  name,  address,  Social 
Security  number,  and  account  number, 
have  been  removed.  Although  a  limited 
data  set  requires  the  removal  of  direct 
identifiers,  the  information  is  not 
completely  de-identified  pursuant  to  45 
CFR  164.514(b)  of  the  HIPAA  Privacy 
Rule.  Due  to  the  risk  of  re-identification 
of  a  limited  data  set,  the  HIPAA  Privacy 
Rule  treats  information  in  a  limited  data 
set  as  PHI,  which  must  be  protected  and 
only  used  or  disclosed  as  permitted  by 
the  HIPAA  Privacy  Rule.  However, 
although  the  HIPAA  Privacy  Rule  treats 
information  in  a  limited  data  set  as  PHI, 
the  Rule  does  make  distinctions  in 
terms  of  its  requirements  between  PHI 


11  See  Section  III.A.3. 


in  a  limited  data  set  and  PHI  that 
contains  direct  identifiers.  First,  the 
HIPAA  Privacy  Rule  permits  covered 
entities  to  use  or  disclose  PHI  in  a 
limited  data  set  in  certain  circumstances 
where  fully-identifiable  PHI  is  not 
permitted,  such  as  for  research  purposes 
where  no  individual  authorization  or  an 
Institutional  Review  Board  waiver  of 
authorization  is  obtained.  See  45  CFR 
164.502(a)(l)(vi)  and  164.514(e).  In 
these  situations,  to  attempt  to  control 
the  risk  of  re-identification  of  PHI  in  a 
limited  data  set,  the  HIPAA  Privacy 
Rule  requires  a  data  use  agreement  to  be 
in  place  between  the  covered  entity  and 
the  recipient  of  the  limited  data  set 
obligating  the  recipient  to  not  re¬ 
identify  the  information  or  contact  the 
individuals  (45  CFR  164.514(e)(4)). 
Second,  the  HIPAA  Privacy  Rule  further 
distinguishes  between  PHI  in  a  limited 
data  set  and  fully-identifiable  PHI  by 
excluding  disclosures  of  PHI  in  limited 
data  set  form  from  the  accounting  of 
disclosures  requirement  at  45  CFR 
164.528(a)(l)(viii). 

In  determining  whether  PHI  in 
limited  data  set  form  should  be  treated 
as  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals  for  purposes  of  breach 
notification,  we  considered  the 
following  in  support  of  including  the 
creation  of  a  limited  data  set  in  this 
guidance:  (1)  Doing  so  would  better 
align  this  guidance  and  the  forthcoming 
federal  regulations  with  state  breach 
notification  laws,  which,  as  a  general 
matter,  only  address  the  compromise  of 
direct  identifiers;  and  (2)  there  may  be 
administrative  and  legal  difficulties 
covered  entities  face  in  notifying 
individuals  of  a  breach  of  a  limited  data 
set  in  light  of  limited  contact 
information  and  requirements  in  data 
use  agreements. 

On  the  other  hand,  because  PHI  in 
limited  data  set  form  is  not  completely 
de-identified,  the  risk  of  re- 
identification  is  a  consideration  in 
determining  whether  it  should  be 
treated  as  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals  for  purposes  of  breach 
notification,  and  thus,  included  in  this 
guidance  as  an  acceptable  methodology. 
Therefore,  the  Department  is  interested 
in  receiving  public  comments  on 
whether  the  risk  of  re-identification  of  a 
limited  data  set  warrants  its  exclusion 
from  the  list  of  technologies  and 
methodologies  that  render  PHI 
unusable,  unreadable,  or  indecipherable 
to  unauthorized  individuals. 

For  those  that  believe  the  risk  of  re¬ 
identification  of  a  limited  data  set 
warrants  exclusion,  we  also  request 
comment  on  whether  concerns  would 


be  alleviated  if  we  required,  for 
purposes  of  inclusion  in  the  guidance, 
the  removal  of  certain  of  the  remaining 
indirect  identifiers  in  the  limited  data 
set.  For  example,  some  research  suggests 
that  a  significant  percentage  of  the  U.S. 
population  can  be  identified  with  just 
three  key  pieces  of  information,  along 
with  other  publicly  available  data: 
gender,  birth  date  (month/day/year), 
and  5-digit  zip  code.12  Would  the 
removal  of  one  further  piece  of 
information  from  the  limited  data  set — 
either  the  month  and  day  of  birth  (but 
not  the  year  of  birth)  or  the  last  3  digits 
of  a  5-digit  zip  code  (in  addition  to  the 
elements  listed  in  the  HIPAA  Privacy 
Rule  at  45  CFR  164.514(e)(2)  for  creation 
of  limited  data  sets) — sufficiently  reduce 
the  risk  of  re-identification  such  that 
this  modified  data  set  could  be  added  to 
this  guidance? 13  Research  suggests  that 
doing  so  could  significantly  reduce  the 
risk  of  re-identification.14 

B.  Guidance  Specifying  the 
Technologies  and  Methodologies  That 
Render  Protected  Health  Information 
Unusable,  Unreadable,  or 
Indecipherable  to  Unauthorized 
Individuals 

Protected  health  information  (PHI)  is 
rendered  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals  only  if  one  or  more  of  the 
following  applies: 

(a)  Electronic  PHI  has  been  encrypted 
as  specified  in  the  HIPAA  Security  Rule 
by  “the  use  of  an  algorithmic  process  to 
transform  data  into  a  form  in  which 
there  is  a  low  probability  of  assigning 
meaning  without  use  of  a  confidential 
process  or  key’’ 15  and  such  confidential 
process  or  key  that  might  enable 
decryption  has  not  been  breached. 
Encryption  processes  identified  below 
have  been  tested  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  and  judged  to  meet  this 
standard.16 

(i)  Valid  encryption  processes  for  data 
at  rest  are  consistent  with  NIST  Special 


12  Golle  P.  (2006).  Revisiting  the  Uniqueness  of 
Simple  Demographics  in  the  US  Population. 
Available  at  http://crypto.stanford.edu/pgolle/ 
papers/census.pdf. 

13  See  Section  III.A.5. 

14  Golle  P.  (2006).  Revisiting  the  Uniqueness  of 
Simple  Demographics  in  the  US  Population. 
Available  at  http://crypto.stanford.edu/pgolle/ 
papers/census.pdf. 

15  45  CFR  164.304,  definition  of  “encryption.” 

16  The  NIST  Computer  Security  Division’s 
mission  is  to  provide  standards  and  technology  to 
protect  information  systems  against  threats  to  the 
confidentiality  of  information,  integrity  of 
information  and  processes,  and  availability  of 
information  and  services  in  order  to  build  trust  and 
confidence  in  Information  Technology  (IT)  systems. 
The  NIST  standards  are  the  standards  the  Federal 
government  uses  to  protect  its  information  systems. 
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Publication  800-111,  Guide  to  Storage 
Encryption  Technologies  for  End  User 
Devices.'17 

(ii)  Valid  encryption  processes  for 
data  in  motion  are  those  that  comply 
with  the  requirements  of  Federal 
Information  Processing  Standards  (FIPS) 
140-2.  These  include,  as  appropriate, 
standards  described  in  NIST  Special 
Publications  800-52,  Guidelines  for  the 
Selection  and  Use  of  Transport  Layer 
Security  (TLS)  Implementations ;  800- 
77,  Guide  to  IPsec  VPNs;  or  800-113, 
Guide  to  SSL  VPNs,  and  may  include 
others  which  are  FIPS  140-2 
validated.18 

fb)  The  media  on  which  the  PHI  is 
stored  or  recorded  has  been  destroyed  in 
one  of  the  following  ways: 

(i)  Paper,  film,  or  other  hard  copy 
media  have  been  shredded  or  destroyed 
such  that  the  PHI  cannot  be  read  or 
otherwise  cannot  be  reconstructed. 

(ii)  Electronic  media  have  been 
cleared,  purged,  or  destroyed  consistent 
with  NIST  Special  Publication  800-88, 
Guidelines  for  Media  Sanitization ,19 
such  that  the  PHI  cannot  be  retrieved. 

III.  Solicitation  of  Comments 

A.  Guidance  Specifying  the 
Technologies  and  Methodologies  That 
Render  Protected  Health  Information 
Unusable,  Unreadable,  or 
Indecipherable  to  Unauthorized 
Individuals 

The  Department  is  seeking  comments 
on  its  guidance  regarding  the 
technologies  and  methodologies  that 
render  PHI  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals  for  purposes  of  section 
13402(h)(2)  of  the  Act.  In  particular,  the 
Department  is  interested  in  receiving 
comments  on  the  following: 

1.  Are  there  particular  electronic 
media  configurations  that  may  render 
PHI  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals,  such  as  a  fingerprint 
protected  Universal  Serial  Bus  (USB) 
drive,  which  are  not  sufficiently  covered 
by  the  above  and  to  which  guidance 
should  be  specifically  addressed? 

2.  With  respect  to  paper  PHI,  are  there 
additional  methods  the  Department 
should  consider  for  rendering  the 
information  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals? 

3.  Are  there  other  methods  generally 
the  Department  should  consider  for 
rendering  PHI  unusable,  unreadable,  or 
indecipherable  to  unauthorized 
individuals? 


17  Available  at  http://www.csrc.nist.gov/ . 

18  Available  at  http://www.csrc.nist.gov/. 

19  Available  at  http://www.csrc.nist.gov/. 


4.  Are  there  circumstances  under 
which  the  methods  discussed  above 
would  fail  to  render  information 
unusable,  unreadable,  or  indecipherable 
to  unauthorized  individuals? 

5.  Does  the  risk  of  re-identification  of 
a  limited  data  set  warrant  its  exclusion 
from  the  list  of  technologies  and 
methodologies  that  render  PHI 
unusable,  unreadable,  or  indecipherable 
to  unauthorized  individuals?  Can  risk  of 
re-identification  be  alleviated  such  that 
the  creation  of  a  limited  data  set  could 
be  added  to  this  guidance? 

6.  In  the  event  of  a  breach  of  protected 
health  information  in  limited  data  set 
form,  are  there  any  administrative  or 
legal  concerns  about  the  ability  to 
comply  with  the  breach  notification 
requirements? 

7.  Should  future  guidance  specify 
which  off-the-shelf  products,  if  any, 
meet  the  encryption  standards 
identified  in  this  guidance? 

B.  Breach  Notification  Provisions 
Generally 

In  addition  to  public  comment  on  the 
guidance,  the  Department  also  requests 
comments  concerning  any  other  areas  or 
issues  pertinent  to  the  development  of 
its  interim  final  regulations  for  breach 
notification.  In  particular,  the 
Department  is  interested  in  comment  in 
the  following  areas: 

1.  Based  on  experience  in  complying 
with  state  breach  notification  laws,  are 
there  any  potential  areas  of  conflict  or 
other  issues  the  Department  should 
consider  in  promulgating  the  federal 
breach  notification  requirements? 

2.  Given  current  obligations  under 
state  breach  notification  laws,  do 
covered  entities  or  business  associates 
anticipate  having  to  send  multiple 
notices  to  an  individual  upon  discovery 
of  a  single  breach?  Are  there 
circumstances  in  which  the  required 
federal  notice  would  not  also  satisfy  any 
notice  obligations  under  the  state  law? 

3.  Considering  the  methodologies 
discussed  in  the  guidance,  are  there  any 
circumstances  in  which  a  covered  entity 
or  business  associate  would  still  be 
required  to  notify  individuals  under 
state  laws  of  a  breach  of  information 
that  has  been  rendered  secured  based  on 
federal  requirements? 

4.  The  Act’s  definition  of  “breach” 
provides  for  a  variety  of  exceptions.  To 
what  particular  types  of  circumstances 
do  entities  anticipate  these  exceptions 
applying? 

Dated:  April  22,  2009. 

Charles  E.  Johnson, 

Acting  Secretary. 

[FR  Doc.  E9-9512  Filed  4-22-09;  4:15  pml 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  27 

[WT  Docket  Nos.  03-66;  03-67;  02-68;  IB 
Docket  No.  02-364;  ET  Docket  No.  00-258] 

Small  Business  Size  Standards  for  the 
Broadband  Radio  Service  in  the  2495- 
2690  MHz  Band 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  notification  of  Small 
Business  Administration  approval. 

SUMMARY:  This  document  announces 
that  the  U.S.  Small  Business 
Administration  (SBA)  has  approved  the 
small  business  size  standards  adopted 
by  the  Commission  for  the  Broadband 
Radio  Service  (BRS)  in  the  2495-2690 
MHz  band. 

DATES:  This  announcement  is  made  as 
of  April  27,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Michaels,  Auctions  and  Spectrum 
Access  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION: 

1.  Pursuant  to  SBA  regulations,  the 
Commission  consulted  with  the  SBA  on 
March  7,  2003,  and  June  29,  2004, 
regarding  small  business  size  standards 
under  which  certain  small  businesses 
would  be  eligible  for  bidding  credits  in 
any  auction  of  BRS  licenses  in  the 
2495-2650  MHz  band  and  Educational 
Broadband  Service  (EBS)  licenses  in  the 
2500-2690  MHz  band.  Both  the  March 
7,  2003,  and  June  29,  2004  consultation 
letters  proposed  the  following  small 
business  definitions:  “Small 
business” — an  entity  with  average  - 
annual  gross  revenues  for  the  preceding 
three  years  not  exceeding  $40  million; 
“Very  small  business” — an  entity  with 
average  annual  gross  revenues  for  the 
preceding  three  years  not  exceeding  $15 
million;  and  “Entrepreneur” — an  entity 
with  average  gross  revenues  not 
exceeding  $3  million  for  the  preceding 
three  years.  The  SBA  responded  to  the 
Commission  on  July  22,  2004,  replying 
to  both  of  the  Commission’s  requests 
and  stating  that  the  contemplated  BRS 
and  EBS  size  standards  appeared 
reasonable.  The  Commission 
subsequently  proposed  those  same 
small  business  size  standards  for  BRS 
and  EBS  in  the  BRS/EBS  Further  Notice 
of  Proposed  Rulemaking,  FCC  04-135, 
released  on  July  29,  2004,  69  FR  72048, 
December  10,  2004.  The  Commission 
received  no  comments  from  the  public 
regarding  the  proposed  size  standards. 

2.  On  March  20,  2008,  the 
Commission  released  the  Big  LEO  Third 
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Order  on  Reconsideration  and  AWS 
Sixth  Memorandum  Opinion  and  Order 
and  BRS/EBS  Fourth  Memorandum 
Opinion  and  Order  and  Declaratory 
Ruling,  FCC  08-83,  73  FR  26032,  May 
8,  2008  (“ BRS/EBS  4th  M0&-0”),  in 
which  it  adopted  the  following  small 
business  definitions  for  BRS  in  the 
2496-2690  MHz  band:  (1)  Small 
business — An  entity  with  average  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $40  million;  (2)  Very 
small  business — An  entity  with  average 
annual  gross  revenues  for  the  preceding 
three  years  not  exceeding  $15  million; 
and  (3)  Entrepreneur — An  entity  with 
average  gross  revenues  not  exceeding  $3 
million  for  the  preceding  three  years. 
Under  these  definitions,  the 
Commission  would  provide  small 
businesses  with  a  bidding  credit  of  15 
percent,  very  small  businesses  with  a 
bidding  credit  of  25  percent,  and 
entrepreneurs  with  a  bidding  credit  of 
35  percent. 

3.  On  May  6,  2008,  prior  to 
publication  of  a  summary  of  the  BRS/ 
EBS  4th  MO&'O  in  the  Federal  Register, 
the  Commission  requested  the  SBA’s 
approval  of  the  final  rule  adopting  small 
business  size  standards  for  the  BRS. 

4.  By  letter  dated  January  22,  2009, 
the  SBA  approved  the  Commission’s 
final  rule  adopting  small  business  size 
standards  for  BRS  subject  to 
republication  of  the  size  standards  in 
the  Federal  Register. 

5.  This  notice  satisfies  the  SBA’s 
condition  of  approval  as  stated  in  the 
SBA’s  January  22,  2009  letter. 

Federal  Communications  Commission. 

Gary  D.  Michaels, 

Deputy  Chief,  Auctions  and  Spectrum  Access 
Division,  WTB. 

[FR  Doc.  E 9— 9463  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  0809121213-9221-02] 

RIN  0648-AX84 

Magnuson-Stevens  Act  Provisions; 
Fisheries  Off  West  Coast  States; 
Pacific  Coast  Groundfish  Fishery; 
Biennial  Specifications  and 
Management  Measures;  Inseason 
Adjustments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Final  rule;  inseason 
adjustments  to  biennial  groundfish 
management  measures;  request  for 
comments. 

SUMMARY:  This  final  rule  announces 
inseason  changes  to  management 
measures  in  the  commercial  Pacific 
Coast  groundfish  fisheries.  These 
actions,  which  are  authorized  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP),  are  intended 
to  allow  fisheries  to  access  more 
abundant  groundfish  stocks  while 
protecting  overfished  and  depleted 
stocks.  The  rule  also  implements 
changes  to  the  incidental  retention 
allowance  for  halibut  in  the  primary 
sablefish  fishery  under  the  authority  of 
the  Northern  Pacific  Halibut  Act. 

DATES:  Effective  0001  hours  (local  time) 
May  1,  2009.  Comments  on  this  final 
rule  must  be  received  no  later  than  5 
p.m.,  local  time  on  May  27,  2009. 
ADDRESSES:  You  may  submit  comments, 
identified  by  RIN  0648-AX84  by  any 
one  of  the  following  methods: 

•  Electronic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  Portal  http:// 
www.regulations.gov. 

•  Fax:  206-526-6736,  Attn:  Gretchen 
Arentzen 

•  Mail:  Barry  Thom,  Acting 
Administrator,  Northwest  Region, 

NMFS,  7600  Sand  Point  Way  NE, 

Seattle,  WA  98115-0070,  Attn:  Gretchen 
Arentzen. 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  will 
generally  be  posted  to  http:// 
www.regulations.gov  without  change. 

All  Personal  Identifying  Information  (for 
example,  name,  address,  etc.) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
protected  information. 

NMFS  will  accept  anonymous 
comments  (enter  "N/A”  in  the  required 
fields,  if  you  wish  to  remain 
anonymous).  Attachments  to  electronic 
comments  will  be  accepted  in  Microsoft 
Word,  Excel,  WordPerfect,  or  Adobe 
PDF  file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Arentzen  (Northwest  Region, 
NMFS),  phone:  206-526-6147,  fax:  206- 
526-6736  and  e-mail 
gretchen .  aren  tzen  @n  oaa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  final  rule  is  accessible  via  the 
Internet  at  the  Office  of  the  Federal 
Register’s  Website  at  http:// 
www.gpoaccess.gov/fr/index.html. 


Background  information  and  documents 
are  available  at  the  Pacific  Fishery 
Management  Council’s  website  at  http:// 
www.pcouncil.org/. 

Background 

The  Pacific  Coast  Groundfish  FMP 
and  its  implementing  regulations  at  title 
50  in  the  Code  of  Federal  Regulations 
(CFR),  part  660,  subpart  G,  regulate 
fishing  for  over  90  species  of  groundfish 
off  the  coasts  of  Washington,  Oregon, 
and  California.  Groundfish 
specifications  and  management 
measures  are  developed  by  the  Pacific 
Fishery  Management  Council  (Council), 
and  are  implemented  by  NMFS.  A 
proposed  rule  to  implement  the  2009- 
2010  groundfish  harvest  specifications 
and  management  measures  published 
on  December  31,  2008,  (73  FR  80516). 
The  final  rule  to  implement  the  2009- 
2010  specifications  and  management 
measures  for  the  Pacific  Coast 
Groundfish  Fishery  was  published  on 
March  6,  2009  (74  FR  9874).  These 
specifications  and  management 
measures  are  codified  in  the  CFR  (50 
CFR  part  660,  subpart  G). 

Changes  to  current  groundfish 
management  measures  implemented  by 
this  action  were  recommended  by  the 
Council,  in  consultation  with  Pacific 
Coast  Treaty  Indian  Tribes  and  the 
States  of  Washington,  Oregon,  and 
California,  at  its  April  4-9,  2009, 
meeting  in  Millbrae,  California.  The 
Council  recommended  adjustments  to 
current  groundfish  management 
measures  to  respond  to  updated  fishery 
information  and  other  inseason 
management  needs.  This  action  is  not 
expected  to  result  in  greater  impacts  to 
overfished  species  than  originally 
projected  through  the  end  of  2009. 
Estimated  mortality  of  overfished  and 
target  species  are  the  result  of 
management  measures  designed  to  meet 
the  Pacific  Coast  Groundfish  FMP 
objective  of  achieving,  to  the  extent 
possible,  but  not  exceeding,  OYs  of 
target  species,  while  fostering  the 
rebuilding  of  overfished  stocks  by 
remaining  within  their  rebuilding  OYs. 

Limited  Entry  Fixed  Gear  Fishery 
Management  Measures 

Sablefish  Daily  Trip  Limit  Fishery 

Over  the  past  several  years,  the 
amount  of  sablefish  harvested  in  the 
limited  entry  fixed  gear  sablefish  daily 
trip  limit  (DTL)  fishery  North  of  36°  N. 
lat.  has  been  lower  than  their  sablefish 
allocation.  In  2006,  106  mt  of  the  356  mt 
allocation  was  harvested.  In  2007  and 
2008, 116  mt  and  150  mt,  respectively, 
of  the  2007  and  2008  allocations  of  276 
mt  were  taken.  Over  the  2006  to  2008 
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time  period,  a  maximum  of  54  percent 
of  the  limited  entry  fixed  gear  sablefish 
allocation  for  the  area  North  of  36°  N. 
lat.  was  taken.  To  provide  additional 
harvest  opportunities  for  this  healthy 
stock,  the  Council  considered  increases 
to  trip  limits  for  sablefish  in  this  fishery 
and  the  potential  impacts  on  overall 
catch  levels  and  overfished  species.  Trip 
limits  in  this  fishery  have  been  fairly 
stable  over  time;  therefore  some 
uncertainty  surrounds  how  changes  in 
trip  limits  will  affect  effort  and 
landings.  In  response  to  this 
uncertainty,  the  Council  considered  a 
precautionary  adjustment  that  would 
moderately  raise  the  daily,  weekly  and 
bi-monthly  trip  limits.  Also,  the  Council 
considered  that  the  overall  number  of 
participants  is  restricted  to  vessels 
registered  to  a  limited  entry  permit  with 
the  necessary  gear  and  species 
endorsements.  The  effects  of  a  small 
increase  in  trip  limits  in  this  fishery  can 
be  monitored,  and  any  additional 
adjustments  can  be  made  to  approach, 
but  not  exceed,  the  sablefish  allocation 
for  the  limited  entry  fixed  gear  sablefish 
DTL  fishery.  This  increase  in  trip  limits 
is  not  anticipated  to  increase  projected 
impacts  to  overfished  species,  because 
projected  impacts  to  overfished  species 
are  calculated  assuming  that  the  entire 
sablefish  allocation  is  harvested. 

Therefore,  the  Council  recommended 
and  NMFS  is  implementing  trip  limit 
changes  for  the  limited  entry  fixed  gear 
fishery  North  of  36°  N.  lat.  that  increase 
sablefish  DTL  fishery  limits  from  “300 
lb  (136  kg)  per  day,  or  1  landing  per 
week  of  up  to  1,000  lb  (454  kg),  not  to 
exceed  5,000  lb  (2,268  kg)  per  2 
months”  to  “500  lb  (227  kg)  per  day,  or 
1  landing  per  week  of  up  to  1,500  lb 
(680  kg),  not  to  exceed  5,500  lb  (2,495 
kg)  per  2  months”  beginning  in  period 
3,  on  May  1. 

Incidental  Halibut  Retention 

The  International  Pacific  Halibut 
Commission  (IPHC)  establishes  total 
allowable  catch  (TAC)  amounts  for 
Pacific  halibut  each  year  in  January. 
Under  the  authority  of  the  Northern 
Pacific  Halibut  Act,  and  implementing 
regulations  at  50  CFR  300.63,  a  catch 
sharing  plan,  developed  by  the  Pacific 
Council  and  implemented  by  the 
Secretary,  allocates  portions  of  the 
annual  TAC  among  fisheries  off 
Washington,  Oregon,  and  California. 
The  catch  sharing  plan  for  Pacific 
halibut  fisheries  in  Area  2A  (waters  off 
the  U.S.  West  coast)  allows  an 
incidental  total  catch  limit  for  halibut 
for  the  2009  limited  entry  fixed  gear 
sablefish  primary  season  (i.e.  tier  limit 
fishery)  of  11,895  lb  (5.4  mt).  This  total 
catch  limit  of  11,895  lb  in  2009  is  much 


lower  than  what  has  been  available  to 
the  sablefish  primary  season  fishery  in 
recent  years,  which  has  been  a  total 
catch  limit  of  70,000  lb.  The  allocation 
is  lower  in  2009  due  to  an 
approximately  22  percent  decrease  in 
the  Pacific  halibut  TAC  when  compared 
to  the  2008  TAC.  The  current  halibut 
catch  ratio  of  100  lb  (45  kg)  halibut  per 
1,000  lb  (454  kg)  of  sablefish  was 
implemented  on  May  4,  2005  (70  FR 
23040)  and  has  remained  relatively 
unchanged  since  that  time,  because  the 
incidental  halibut  catch  limit  has 
remained  fairly  constant  since  that  time. 
The  retention  limits  for  halibut  were  not 
revised  as  part  of  the  2009-2010  harvest 
specifications  and  management 
measures  because  the  Total  Allowable 
Catch  of  halibut  for  2009  was  not 
determined  until  the  IPHC  meeting  in 
January,  2009.  Due  to  the  decrease  in 
the  Pacific  halibut  TAC,  and  the 
resulting  decrease  in  the  amount  of 
Pacific  halibut  available  to  the  primary 
sablefish  fishery  as  incidental  take,  the 
Council  considered  options  to  revise  the 
catch  ratio  established  in  the  groundfish 
regulations  at  50  CFR  660.372  at  their 
first  opportunity,  the  March  2009 
meeting.  These  options  were  developed 
to  reduce  incidental  impacts  to  Pacific 
halibut  in  the  sablefish  fishery,  and  stay 
below  the  lower  2009  Pacific  halibut 
allocation.  After  the  opportunity  for 
public  review  and  comment,  the 
Council,  at  their  April  meeting,  made 
their  final  recommendation  for  adjusting 
the  incidental  retention  limits  for 
Pacific  halibut  in  the  sablefish  primary 
season  fishery  in  order  to  reduce 
incidental  take  and  keep  mortality  of 
halibut  below  the  lower  2009  catch  limit 
of  11,895  lb. 

In  order  to  reduce  incidental  halibut 
catch  in  this  fishery,  the  Council 
recommended  modifying  the  incidental 
halibut  retention  regulations  at  50  CFR 
660.372  (b)(3)(iv)  from  “100  lb  (45  kg) 
dressed  weight,  head-on  of  halibut  per 
1,000  lb  (454  kg)  dressed  weight  of 
sablefish,  plus  up  to  two  additional 
halibut  per  fishing  trip  in  excess  of  this 
ratio”  to  “100  lb  (45  kg)  dressed  weight, 
head-on  of  halibut  per  fishing  trip.” 

In  addition,  at  the  recommendation  of 
their  enforcement  consultants,  and  in 
order  to  improve  the  enforceability  of 
the  regulations,  the  Council 
recommended  modifying  the  regulation 
to  cover  both  possession  and  landing  of 
halibut,  not  just  the  landing  of  halibut. 

Open  Access  Fishery  Management 
Measures 

During  the  development  of  the  2009- 
2010  harvest  specifications  and 
management  measures,  the  sablefish  OY 
increased  from  2008  to  2009,  and 


consequently  the  allocation  to  the  open 
access  sablefish  fishery  North  of  36°  N. 
lat.  also  increased.  No  increases  were 
made  to  trip  limits  in  this  fishery  during 
the  2009-2010  harvest  specifications 
and  management  measures  as  a 
precautionary  approach  due  to 
uncertainty  in  how  the  poor  2008 
salmon  season  would  affect  effort  and 
catches  of  sablefish  in  this  fishery 
through  the  end  of  2008.  The  most 
recent  catch  information  from  2 00 8 
fisheries  indicates  that  488  mt  of  the 
2008  sablefish  allocation  North  of  36°  N. 
lat.,  492  mt,  was  harvested.  The 
cumulative  limits  in  this  fishery  that  are 
currently  in  place  are  the  same  as  those 
that  resulted  in  this  488  mt  of  harvest 
in  2008.  However,  the  2009  allocation 
was  raised  to  538  mt  during  the  2009- 
2010  harvest  specifications  and 
management  measures  process.  As  a 
result  of  the  2009  salmon  regulations 
recommended  by  the  Council  at  their 
April  meeting,  the  2009  salmon  fishery 
is  likely  to  be  similar  in  scope  and 
magnitude  to  the  2008  fishery,  which 
should  result  in  a  similar  amount  of 
effort  shift  into  the  sablefish  fishery; 
therefore,  continuing  the  trip  limits  that 
were  in  place  in  2008  could  potentially 
leave  50  mt  of  the  increased  sablefish 
allocation  unharvested  in  2009.  To 
provide  additional  harvest  opportunities 
for  this  healthy  stock,  the  Council 
considered  increases  to  trip  limits  for 
sablefish  in  this  fishery  and  the 
potential  impacts  on  overall  sablefish 
and  overfished  species  catch  levels. 
Therefore  the  Council  considered 
modest  increases  to  the  bi-monthly 
limits  for  sablefish  in  the  open  access 
fishery  in  order  to  approach,  but  not 
exceed,  the  2009  sablefish  OY.  Effort 
shifts  as  a  result  of  changes  to  the  bi¬ 
monthly  limits  are  generally  smaller  in 
magnitude  than  effort  shifts  observed  in 
response  to  changes  in  daily  or  weekly 
trip  limits  in  the  open  access  fishery. 
This  modest  increase  in  trip  limits  is  not 
anticipated  to  increase  projected 
impacts  to  overfished  species,  because 
projected  impacts  to  overfished  species 
is  calculated  assuming  that  the  entire 
sablefish  allocation  is  harvested. 

Therefore,  the  Council  recommended 
and  NMFS  is  implementing  a  monthly 
cumulative  limit  increase  for  the  open 
access  fishery  North  of  36  N.  lat.  that 
changes  sablefish  limits  from  “300  lb 
(136  kg)  per  day,  or  1  landing  per  week 
of  up  to  800  lb  (363  kg),  not  to  exceed 
2,200  lb  (998  kg)  per  2  months”  to  “300 
lb  (136  kg)  per  day,  or  1  landing  per 
week  of  up  to  800  lb  (363  kg),  not  to 
exceed  2,400  lb  (1,089  kg)  per  2 
months”  beginning  in  period  3,  on  May 
1. 
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Classification 

These  actions  are  taken  under  the 
authority  of  50  CFR  660.370(c)  and  50 
CFR  300.63(b)(3)  and  are  exempt  from 
review  under  Executive  .Order  12866. 

These  increases  in  sablefish  limits  are 
taken  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  and  are  in 
accordance  with  50  CFR  part  660,  the 
regulations  implementing  the  FMP.  The 
adjustment  to  the  halibut  incidental 
catch  limit  is  taken  under  the  authority 
of  the  Northern  Pacific  Halibut  Act  and 
implementing  regulations,  and  is 
consistent  with  the  approved  catch 
sharing  plan.  These  actions  are  based  on 
the  most  recent  data  available.  The 
aggregate  data  upon  which  these  actions 
are  based  are  available  for  public 
inspection  at  the  Office  of  the 
Administrator,  Northwest  Region, 

NMFS,  (see  ADDRESSES)  during 
business  horn's. 

For  the  following  reasons,  NMFS 
finds  good  cause  to  waive  prior  public 
notice  and  comment  on  the  revisions  to 
groundfish  management  measures  under 
5  U.S.C.  553(b)  because  notice  and 
comment  would  be  impracticable  and 
contrary  to  the  public  interest.  Also,  for 
the  same  reasons,  NMFS  finds  good 
cause  to  waive  the  30-day  delay  in 
effectiveness  pursuant  to  5  U.S.C. 
553(d)(3),. so  that  this  final  rule  may 
become  effective  May  1,  2009. 

The  recently  available  data  upon 
which  these  recommendations  were 
based  was  provided  to  the  Council,  and 
the  Council  made  its  recommendations, 
at  its  April  4-9,  2009,  meeting  in 
Millbrae,  California.  The  Council 
recommended  that  these  changes  be 
implemented  on  or  as  close  as  possible 
to  May  1,  2009.  There  was  not  sufficient 
time  after  that  meeting  to  draft  this 
document  and  undergo  proposed  and 
final  rulemaking  before  these  actions 
need  to  be  in  effect.  For  the  actions  to 
be  implemented  in  this  final  rule, 
affording  the  time  necessary  for  prior 
notice  and  opportunity  for  public 
comment  would  prevent  the  Agency 
from  managing  fisheries  using  the  best 
available  science  to  approach  without 
exceeding  the  OYs  for  federally 
managed  species  in  accordance  with  the 
FMP  and  applicable  laws.  The 
adjustments  to  management  measures  in 
this  document  affect  commercial 


fisheries  off  Washington,  Oregon,  and 
California.  These  adjustments  to 
management  measures  must  be 
implemented  in  a  timely  manner,  by 
May  1,  2009,  to:  allow  fishermen  an 
opportunity  to  harvest  higher  limits  in 
2009  for  sablefish,  and  reduce 
incidental  catch  of  halibut  to  keep 
impacts  below  the  2009  halibut  Area  2A 
allocation. 

Increases  to  the  sablefish  cumulative 
limits  in  the  limited  entry  fixed  gear 
fishery  and  the  open  access  fishery 
relieve  a  restriction  by  allowing 
fishermen  increased  opportunities  to 
harvest  available  healthy  stocks  while 
staying  within  the  OYs  for  these  species. 
These  changes  must  be  implemented  in 
a  timely  manner  by  May  1,  2009,  so  that 
fishermen  are  allowed  increased 
opportunities  to  harvest  available 
healthy  stocks  and  meet  the  objective  of 
the  Pacific  Coast  Groundfish  FMP  to 
allow  fisheries  to  approach,  but  not 
exceed,  OYs.  It  would  be  contrary  to  the 
public  interest  to  wait  to  implement 
these  changes  until  after  public  notice 
and  comment,  because  making  this 
regulatory  change  by  May  1  allows 
additional  harvest  in  fisheries  that  are 
important  to  coastal  communities. 

Changes  to  the  incidental  halibut 
retention  regulations  to  decrease  the 
retention  limit  for  the  limited  entry 
sablefish  primary  fishery  are  necessary 
to  reduce  halibut  impacts  in  area  2A, 
keeping  total  mortality  of  halibut  below 
the  2009  area  2A  allocation.  These 
changes  must  be  implemented  in  a 
timely  manner  by  May  1,  2009,  to 
prevent  impacts  to  halibut  to  exceed  the 
2009  allocation,  and  to  prevent  early 
closure  of  the  incidental  halibut  fishery. 
It  would  be  contrary  to  the  public 
interest  to  wait  to  implement  these 
changes  until  after  public  notice  and 
comment,  because  a  delay  in  reducing 
retention  limits  could  cause  halibut  to 
be  unavailable  for  harvest  for  as  long  as 
possible  throughout  the  primary 
sablefish  season,  which  runs  through 
October  31. 

Allowing  the  current  management 
measures  to  remain  in  place  could 
jeopardize  managers’  ability  to  provide 
for  year-round  harvest  opportunities  for 
healthy  stocks.  Delaying  these  changes 
would  keep  management  measures  in 
place  that  are  not  based  on  the  best 
available  data  which  could  deny 
fishermen  access  to  available  harvest. 


Such  delay  would  impair  achievement 
of  the  Pacific  Coast  Groundfish  FMP 
objectives  of  providing  for  year-round 
harvest  opportunities,  extending  fishing 
opportunities  as  long  as  practicable 
during  the  fishing  year,  or  staying 
within  OYs  or  allocations  for  Pacific 
halibut. 

List  of  Subjects  in  50  CFR  Part  660 

Fisheries,  Fishing,  Indian  Fisheries. 
Kristen  C.  Koch, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

■  For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES 

■  1.  The  authority  citation  for  part  660 
is  amended  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C.  773  et  seq. 

■  2.  In  §  660.372,  paragraph  (b)(3)(iv)  is 
revised  to  read  as  follows: 

§660.372  Fixed  gear  sablefish  fishery 
management. 

***** 

(b)  *  *  * 

(3)  *  *  * 

(iv)  Incidental  halibut  retention  north 
ofPt.  Chehalis,  WA  (46°  53.30’  N.  lat.). 
From  May  1  through  October  31,  vessels 
authorized  to  participate  in  the  primary 
sablefish  fishery,  licensed  by  the 
International  Pacific  Halibut 
Commission  for  commercial  fishing  in 
Area  2A  (waters  off  Washington, 

Oregon,  California),  and  fishing  with 
longline  gear  north  of  Pt.  Chehalis,  WA 
(46°  53.30’  N.  lat.)  may  possess  and  land 
up  to  the  following  cumulative  limits: 
100  lb  (45  kg)  dressed  weight,  head-on 
of  halibut  per  fishing  trip.  “Dressed” 
halibut  in  this  area  means  halibut 
landed  eviscerated  with  their  heads  on. 
Halibut  taken  and  retained  in  the 
primary  sablefish  fishery  north  of  Pt. 
Chehalis  may  only  be  landed  north  of 
Pt.  Chehalis  and  may  not  be  possessed 
or  landed  south  of  Pt.  Chehalis. 
***** 

■  3.  Tables  4  (North),  4  (South),  5 
(North),  and  5  (South)  to  part  660, 
subpart  G  are  revised  to  read  as  follows: 

BILLING  CODE  3510-22-S 


19014 


Federal  Register/ Vol.  74,  No.  79 /Monday,  April  27,  2009 /Rules  and  Regulations 


Table  4  (North)  to  Part  660,  Subpart  G  -  2009-2010  Trip  Limits  for  Limited  Entry  Fixed  Gear  North  of  40°10’  N.  Lat. 


Other  Limits  and  Requirements  Apply  -  Read  §  660.301  -  §  660.399  before  using  this  table  _ 050109 


JAN-FEB  1  MAR-APR  |  MAY-JUN  |  JUL-AUG  I  SEP-OCT  |  NOV-DEC 

SI 

Rockfish  Conservation  Area  (RCA)  : 

1  North  of  46°16'  N.  lat 

shoreline  -  100  fm 

2  46°16'  N  lat.  -  45°03  83'  N  lat 

30fm-100fm 

3  45°03  83'  N  lat  -  43°00'  N.  lat. 

30  fm  - 125  fm  v 

4  43°00' N  lat  -40°10' N  lat 

20  fm  -  100  fm 

See  §  660.370  and  §  660.382  for  Additional  Gear,  Trip  Limit,  and  Conservation  Area  Requirements  and  Restrictions. 

See  §§  660.390-660.394  and  §§  660.396-660.399  for  Conservation  Area  Descriptions  and  Coordinates  (including  RCAs,  YRCA,  CCAs,  1 

Farallon  Islands,  Cordell  Banks,  and  EFHCAs). 

State  trip  limits  and  seasons  may  be  more  restrictive  than  federal  trip  limits,  particularly  in  waters  off  Oregon  and  California. 

21 

5  Minor  slope  rockfish  & 

Darkblotched  rockfish 

4,000  lb/  2  months 

6  Pacific  ocean  perch 

1,800  lb/  2  months 

7  Sablefish 

300  lb/  day,  or  1  landing  per 
week  of  up  to  1 ,000  lb,  not  to 
exceed  5,000  lb/  2  months 

500  lb/  day,  or  1  landing  per  week  of  up  to  1 ,500  lb,  not  to  exceed 
5,500  lb/  2  months 

8  Longspine  thornyhead 

10,000  lb/  2  months 

9  Shortspine  thornyhead 

2,000  lb/  2  months 

10  Dover  sole 

1 1  Arro wtooth  flou  nde  r 

12  Petrale  sole 

13  English  sole 

14  Starry  flounder 

15  other  flatfish1' 

5,000  lb/  month 

South  of  42°  N.  lat.,  when  fishing  for  "other  flatfish,"  vessels  using  hook-and-line  gear  with  no  more 
than  12  hooks  per  line,  using  hooks  no  larger  than  “Number  2”  hooks,  which  measure  1 1  mm  (0.44 
inches)  point  to  shank,  and  up  to  two  1  lb  (0  45  kg)  weights  per  line  are  not  subject  to  the  RCAs 

16  Whiting 

10,000  lb/  trip 

17  Minor  shelf  rockfish2',  Shortbelly, 
Widow.  &  Yellowtaii  rockfish 

200  lb/  month 

18  Canary  rockfish 

CLOSED 

19  Yelloweye  rockfish 

CLOSED 

_ Minor  nearshore  rockfish  &  Black 

20 

rockfish 

21  North  of  42°  N.  lat. 

5,000  lb/  2  months,  no  more  than  1 ,200  lb  of  which  may  be  species  other  than  black  or  blue 

rockfish  3/ 

22  42o-40°10'N.  lat. 

6,000  lb/  2  months,  no  more  than  1 ,200  lb  of  which  may  be  species  other  than  black  or  blue 

rockfish  3' 

23  Lingcod4' 

CLOSED 

800  lb/  2  months  400  CLOSED 

month 

24  Pacific  cod 

1,000  lb/  2  months 

25  Spiny  dogfish 

200,000  lb/  2  months 

150,000  lb/ 2 

100,000  lb/  2  months 

months 

26  Other  fish5' 

Not  limited 

1 


1/  "Other  flatfish"  are  defined  at  §  660.302  and  indude  butter  sole,  curtfin  sole,  flathead  sole,  Pacific  sanddab,  rex  sole,  rock  sole,  and  sand  sole. 

2/  Bocacdo,  chilipepper  and  cowcod  are  induded  in  the  trip  limits  for  minor  shelf  rockfish  and  splitnose  rockfish  is  induded  in  the 
trip  limits  for  minor  slope  rockfish. 

3/  For  black  rockfish  north  of  Cape  Alava  (48*09  50'  N.  lat.),  and  between  Destruction  Is.  (47*40'  N.  lat)  and  Leadbetter  Pnt  (46*38.17*  N.  lat  ), 
there  is  an  additional  limit  of  100  lb  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater,  per  vessel,  per  fishing  trip. 

4/  The  minimum  size  limit  for  lingcod  is  22  inches  (56  cm)  total  length  North  of  42°  N.  lat.  and  24  inches  (61  cm)  total  length  South  of  42s  N.  lat. 

5/  'Other  fish*  are  defined  at  §  660.302  and  indude  sharks,  skates  (induding  longnose  skates),  ratfish,  morids,  grenadiers,  and  kelp  greenling. 
Cabezon  is  induded  in  the  trip  limits  for  "other  fish." 

6/  The  Rockfish  Conservation  Area  is  a  gear  and/or  sector  specific  dosed  area  generally  described  by  depth  contours 
but  specifically  defined  by  lat/long  coordinates  set  out  at  §§  660.391-660.394. 

7/  The  125  fm  restriction  is  in  place  aH  year,  except  on  days  when  the  directed  halibut  fishery  is  open.  On  those  days  the  1 00  fm  depth 
restriction  is  in  effect 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 
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Table  4  (South)  to  Part  660,  Subpart  G  -  2009-2010  Trip  Limits  for  Limited  Entry  Fixed  Gear  South  of  40°10‘  N.  Lat 

Other  Limits  and  Requirements  Apply  --  Read  §  660.301  -  §  660.399  before  using  this  table  050109 


JAN-FEB  I  MAR-APR  |  MAY-JUN  I  JUt-AUG  SEP-OCT  NOV-DEC 


Rockfish  Conservation  Area  (RCA)  : 

1  40°10'  -  34°27'  N  lat. 

2  South  of  34°27' N  lat 


30  fm- 150  fm 

60  fm  - 150  fm  (also  applies  around  islands) 


See  §  660.370  and  §  660.382  for  Additional  Gear,  Trip  Limit,  and  Conservation  Area  Requirements  and  Restrictions. 

See  §§  660.390-660.394  and  §§  660.396-660.399  for  Conservation  Area  Descriptions  and  Coordinates  (including  RCAs,  YRCA,  CCAs, 

Farallon  Islands,  Cordell  Banks,  and  EFHCAs). 


State  trip  limits  and  seasons  may  be  more  restrictive  than  federal  trip  limits,  particularly  in  waters  off  Oregon  and  California 


3  Minor  slope  rockfish2'  &  Darkblotched  |  40 >000  lb/  2  months 

rockfish 


4  Splitnose 


5  Sablefish 


40,000  lb/  2  months 


40  10'  -  36  N.  lat 
South  of  36°  N.  lat 


300  lb/ day,  or  1  landing  per  . ,  ..  ,  , 

N  lat  week  of  up  to  1,000  lb.  not  to  500  lb/ day,  or  1  landing  f«r  week  of  up  to  1,500  lb,  not  to  exceed 

exceed  5,000  lb/ 2  months  5,500  lb/ 2  months 


8  Longspine  thornyhead 


9  Shortspine  thornyhead 

10  _ 40°10'  -  34°27'  N.  lat. 

11  _ _ South  of  34°27'  N.  lat. 

12  Dover  sole 

13  Arrowtooth  flounder 

14  Petralesole 


400  lb/  day,  or  1  landing  per  week  of  up  to  1 .500  lb 


10,000  lb/ 2  months 


2,000  lb/  2  months 
3,000  lb/  2  months 


5,000  lb/  month 

South  of  42°  N.  lat.,  when  fishing  for  "other  flatfish."  vessels  using  hook-and-line  gear  with  no  more 
than  12  hooks  per  line,  using  hooks  no  larger  than  "NumbeT  2"  hooks,  which  measure  1 1  mm  (0.44 
inches)  point  to  shank,  and  up  to  two  1  lb  (0  45  kg)  weights  per  line  are  not  subject  to  the  RCAs 


15  English  sole 

16  Starry  flounder 

17  Other  flatfish1' _ _ 

18  Whiting _ 10,000  lb/  trip _ 

19  Minor  shelf  rockfish2',  Shortbelly,  Widow  rockfish,  and  Bocacclo  (Including  Chilipepper  between  40*10'  -  34*27'  N.  lat) 

0  f  0  Minor  shelf  rockfish,  shortbelly,  widow  rockfish,  bocaccio  &  chilipepper.  2,500  lb/  2  months,  of  which 

40  10  -  34  27  N  lat.  n0  more  tf,an  500  i^/  2  months  may  be  any  species  other  than  chilipepper 


21  South  of  34°27'  N.  lat. 

22  Chilipepper  rockfish 

23  40°10'  -  34°27’  N.  lat. 

24  • _ South  of  34°27'  N.  lat. 

25  Canary  rockfish 


26  Yellow  eye  rockfish 


27  Cowcod 


28  Bronze  spotted  rockfish 


3,000  lb/  2 
months 


3,000  lb/  2  months 


Chilipepper  included  under  minor  shelf  rockfish,  shortbelly,  widow  and  bocaccio  limits  -  -  See 

above 

2,000  lb/  2  months,  this  opportunity  only  available  seaward  of  the  nontrawl  RCA 
CLOSED 


CLOSED 


CLOSED 


CLOSED 


40°10'  -  34°27'  N.  lat.  Bocaccio  included  under  Minor  shelf  rockfish,  shortbelly,  widow  &  chilipepper  limits  -  See  above 
South  of  34°27‘  N.  lat.  I  300 2  I  CLOSED  I  300  lb/ 2  months 


TABLE  4  (South) 
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Tab/e  4  (South)  Continued 


32  Minor  nearshore  rockfish  &  Black  rockfish 


40  Spiny  dogfish 


41  Other  fish  &  Cabezon 


33 

Shallow  nearshore 

600  lb/  2 

months 

CLOSED 

800  lb/  2 
months 

900  lb/  2  months 

800  lb/  2 

months 

600  lb/  2  months 

34 

Deeper  nearshore 

1 

35 

40°10,-34°27'N 

lat 

700  lb/  2 
months 

CLOSED 

700  lb/  2  months 

600  lb/  2 
months 

700  lb/  2  months 

36 

South  of  34°27’  N 

tat 

500  lb/  2 
months 

600  lb/  2  months  J 

37 

California  scorpionfish 

600  lb/  2 
months 

CLOSED 

600  lb/  2 
months 

800  lb/  2  months 

600  lb/  2  months 

33 

Lingcod  3< 

CLOSED 

800  lb/  2  months 

400  lb/ 

month 

CLOSED 

39 

Pacific  cod 

1,000  lb/ 2  months 

200,000  lb/  2  months 


150,000  lb/ 2 
months 


100,000  lb/ 2  months 


Not  limited 


> 

CD 

I" 

m 

0) 

o 


1/  "Other  flatfish"  are  defined  at  §  660.302  and  include  butter  sole,  curlfin  sole,  flathead  sole,  Pacific  sanddab,  rex  sole,  rock  sole,  and  sand  sole 
2/  POP  is  included  in  the  trip  limits  for  minor  slope  rockfish.  Yellowtai!  is  included  in  the  trip  limits  for  minor  shelf  rockfish.  Bronzespotted  rockfish 
have  a  species  specific  trip  limit. 

3/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length  South  of  42°  N.  lat 

4/  "Other  fish’  are  defined  at  §  660.302  and  include  sharks,  skates  (including  longnose  skates),  ratfish,  morids,  grenadiers,  and  kelp  greenling. 

5/  The  Rockfish  Conservation  Area  is  a  gear  and/or  sector  specific  closed  area  generally  described  by  depth  contours  but  specifically  defined  by 
lat/long  coordinates  set  out  at  §§  660.391-660.394,  except  that  the  20-fm  depth  contour  off  California  is  defined  by  the  depth  contour 
and  not  coordinates. 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 


u  th) 
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Table  5  (North)  to  Part  660,  Subpart  G  -  2009-2010  Trip  Limits  for  Open  Access  Gears  North  of  40°10'  N.  Lat. 


Other  Limits  and  Requirements  Apply  --  Read  §  660.301  -  §  660.399  before  using  this  table  050109 


JAN-FEB  |  MAR-APR  |  MAY-JUN  |  JUL-AUG  1  SEP-OCT  I  NOV-DEC 

%l 

Rockfish  Conservation  Area  (RCA)  :  - 

1  North  of  46°16'  N  lat 

shoreline  - 100  fm 

2  46°  16'  N  lat  -  45°03  83'  N  lat 

30  fm  -  100  fm  j 

3  45°03.83'N  lat.  -  43°00' N  lat. 

30  fm  -  125  fm  11 

4  43°00'  N  lat  -40°10'  N  lat 

20  fm  - 100  fm 

See  §  660.370  and  §  660.383  for  Additional  Gear,  Trip  Limit,  and  Conservation  Area  Requirements  and  Restrictions. 

See  §§  660.390-660.394  and  §§  660.396-660.399  for  Conservation  Area  Descriptions  and  Coordinates  (including  RCAs,  YRCA,  CCAs, 

Farallon  Islands,  Cordell  Banks,  and  EFHCAs). 

State  trip  limits  and  seasons  may  be  more  restnetive  than  federal  trip  limits,  particularly  in  waters  off  Oregon'and  California 

5  Minor  slope  rockfish1'  &  Darkblotched 
rockfish 

Per  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 

6  Pacific  ocean  perch 

100  lb/  month 

7  Sablefish 

300  lb/  day,  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed  2,400  lb/  2  months 

8  Thornyheads 

CLOSED 

9  Dover  sole 

3,000  Ib/month,  no  more  than  300  lb  of  which  may  be  species  other  than  Pacific  sanddabs  South 
of  42°  N.  lat.,  when  fishing  for  "other  flatfish,"  vessels  using  hook-and-line  gear  with  no  more  than 

12  hooks  per  line,  using  hooks  no  larger  than  "Number  2”  hooks,  which  measure  11  mm  (0.44 
inches)  point  to  shank,  and  up  to  two  1  lb  (0.45  kg)  weights  per  line  are  not  subject  to  the  RCAs 

10  Arrowtooth  flounder 

11  Petralesole 

12  English  sole 

13  Starry  flounder 

14  Other  flatfish2' 

15  Whiting 

300  16/  month 

16  Minor  shelf  rockfish1',  Shortbelly, 

Widow,  &  Yellowtail  rockfish 

200  lb/  month 

17  Canary  rockfish 

CLOSED 

18  Yelloweye  rockfish 

CLOSED 

Minor  nearshore  rockfish  &  Black 

19  rockfish 

X  x 

20  North  of  42°  N.  lat 

5,000  lb/  2  months,  no  more  than  1 ,200  lb  of  which  may  be  species  other  than  black  or  blue 
rockfish  3' 

21  42°  N.  lat 

6,000  lb/  2  months,  no  more  than  1 ,200  lb  of  which  may  be  species  other  than  black  or  blue 
rockfish  37 

22  Lingcod4' 

CLOSED  |  400  lb/ month  |CL0SED 

23  Pacific  cod  . 

1 ,000  lb/ 2  months 

24  Spiny  dogfish 

150  000  lb/ 2 

200,000  lb/  2  months  100,000  lb/  2  months 

months 

25  Other  Fish8' 

Not  limited 

Not  limited 


TABLE  5  ( 
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26  PINK  SHRIMP  NON-GROUNDFISH  TRAWL  (not  subject  to  RCAs) 


27 


North 


Effective  April  1  -  October  31:  Groundfish  500  Ib/day,  multiplied  by  the  number  of  days  of  the 
tnp,  not  to  exceed  1,500  Ib/tnp.  The  following  sublimits  also  apply  and  are  counted  toward  the 
overall  500  Ib/day  and  1,500  Ib/trip  groundfish  limits:  lingcod  300  Ib/month  (minimum  24  inch  size 
limit),  sablefish  2,000  Ib/month;  canary,  thomyheads  and  yelloweye  rockfish  are  PROHIBITED  All 
other  groundfish  species  taken  are  managed  under  the  overall  500  Ib/day  and  1,500  Ib/trip 
groundfish  limits  Landings  of  these  species  count  toward  the  per  day  and  per  tnp  groundfish  limits 
and  do  not  have  species-specific  limits.  The  amount  of  groundfish  landed  may  not  exceed  the 
amount  of  pink  shrimp  landed 


28  SALMON  TROLL 


29 


North 


Salmon  trailers  may  retain  and  land  up  to  1  lb  of  yellowtad  rockfish  for  every  2  lbs  of  salmon 
landed,  with  a  cumulative  limit  of  200  Ib/month,  both  within  and  outside  of  the  RCA  This  limit  is 
within  the  200  lb  per  month  combined  limit  for  minor  shelf  rockfish,  widow  rockfish  and  yellowtail 
rockfish,  and  not  in  addition  to  that  limit  Salmon  trailers  may  retain  and  land  up  to  1  lingcod  per  15] 
Chinook,  plus  1  lingcod  up  to  a  tnp  limit  of  10  lingcod,  both  within  and  outside  of  the  RCA  This 
limit  is  within  the  400  lb  per  month  limit  for  lingcod,  and  not  in  addition  to  that  limit.  All  groundfish 
species  are  subject  to  the  open  access  limits,  seasons,  size  limits  and  RCA  restrictions  listed  in  the 

table  above. 


> 

CD 

r- 

m 

cn 


1/  Bocaccio,  chilipepper  and  cowcod  rockfishes  are  included  in  the  trip  limits  for  minor  shelf  rockfish. 

Splitnose  rockfish  is  included  in  the  trip  limits  for  minor  slope  rockfish. 

21  "Other  flatfish"  are  defined  at  §  660.302  and  include  butter  sole,  curlfin  sole,  flathead  sole,  Pacific  sanddab,  rex  sole,  rock  sole,  and  sand  sole 

3/  For  black  rockfish  north  of  Cape  Alava  (48*09  50'  N.  lat ),  and  between  Destruction  Is.  (47*40'  N.  lat)  and  Leadbetter  Pnt  (46*38.17'  N.  lat.), 
there  is  an  additional  limit  of  100  lbs  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater,  per  vessel,  per  fishing  trip. 

4/  The  minimum  size  limit  for  lingcod  is  22  inches  (56  cm)  total  length  North  of  42°  N.  lat.  and  24  inches  (61  cm)  total  length  South  of  42°  N.  lat 

5/ "Other  fish"  are  defined  at  §  660.302  and  include  sharks,  skates  (including  longnose  skates),  ratfish,  morids,  grenadiers,  and  kelp  greenling 
Cabezon  is  included  in  the  trip  limits  for  "other  fish." 

6/  The  Rockfish  Conservation  Area  is  a  gear  and/or  sector  specific  closed  area  generally  described  by  depth  contours 
but  specifically  defined  by  lat/long  coordinates  set  out  at  §§  660.391-660.394. 

7/  The  125  fm  restriction  is  in  place  all  year,  except  on  days  when  the  directed  halibut  fishery  is  open.  On  those  days  the  100  fm  depth 
restriction  is  in  effect. 

To  convert  pound*  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 
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Table  5  (South)  to  Part  660,  Subpart  G  -  2009-2010  Trip  Limits  for  Open  Access  Gears  South  of  40°10'  N.  Lat. 

Other  Limits  and  Requirements  Apply  ~  Read  §  660.301  -  §  660.399  before  using  this  table  050109 


JAN-FEB  |  MAR-APR  |  MAY-JUN  |  JUL-AUG  I  SEP-OCT  I  NOV-DEC 

SI 

Rockfish  Conservation  Area  (RCA)  : 

1  40°10'  -  34°27'  N.  lat 

30fm-150fm 

2  South  of  34°27' N  lat 

60  fm  - 150  fm  (also  applies  around  islands) 

See  §  660.370  and  §  660.383  for  Additional  Gear,  Trip  Limit,  and  Conservation  Area  Requirements  and  Restrictions. 

See  §§  660.390-660.394  and  §§  660.396-660.399  for  Conservation  Area  Descriptions  and  Coordinates  (including  RCAs,  YRCA,  CCAs, 

Farallon  Islands,  Cordell  Banks,  and  EFHCAs). 


State  tnp  limits  and  seasons  may  be  more  restrictive  than  federal  trip  limits,  particularly  in  waters  off  Oregon  and  California 


3  Minor  slope  rockfish1'  &  Darkblotched 
rockfish 

4  .  40°10‘  -  38°  N.  lat. 

Per  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 

5  South  of  38°  N.  lat. 

10,000  lb/  2  months 

6  Splitnose 

200  lb/  month 

7  Sablefish 

8  ,  40°10,-36°N.  lat. 

300  lb/  day,  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed  2,400  lb/  2  months 

9  South  of  36°  N.  lat 

400  lb/  day,  or  1  landing  per  week  of  up  to  1 ,500  lb,  not  to  exceed  8,000  lb/  2  months 

10  Thomyheads 

11  40°10'  -  34°27‘  N.  lat. 

CLOSED 

12  South  of  34°27'  N.  lat 

50  lb/  day,  no  more  than  1,000  lb/  2  months 

13  Dover  sole 

14  Arrowtooth  flounder 

15  Petrale  sole 

16  English  sole 

17  Starry  flounder 

18  Other  flatfish2' 

3,000  Ib/month,  no  more  than  300  lb  of  which  may  be  species  other  than  Pacific  sanddabs.  South 
of  42°  N.  lat.,  when  fishing  for  "other  flatfish. "  vessels  using  hook-and-iine  gear  with  no  more  than 
12  hooks  per  line,  using  hooks  no  larger  than  "Number  2"  hooks,  which  measure  11  mm  (0.44 
inches)  point  to  shank,  and  up  to  two  1  lb  (0.45  kg)  weights  per  line  are  not  subject  to  the  RCAs. 

19  Whiting 

300  lb/  month 

20  Minor  shelf  rockfish1',  Shortfoelly,  Widow 
&  Chilipepper  rockfish 

21  ,  40°10,-34°27’N.  lat 

300  lb/  2 
months 

CLOSED 

200  lb/  2  months 

300  lb/  2  months 

22  South  of  34°27'  N.  lat 

750  lb/  2  months 

23  Canary  rockfish 

CLOSED 

24  YeHoweye  rockfish 

CLOSED  ' 

25  Cowcod 

CLOSED 

26  Bronzes  potted  rockfish 

CLOSED 

27  Bocacdo 

28  40°10,-34#27’  N.  lat 

200  lb/  2 
months 

CLOSED 

100  lb/  2  months 

200  lb/ 2  months 

29  South  of  34°27’  N.  lat 

100  lb/  2 
months 

100tt>/ 2  months 

TABLE  5  (South) 
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Table  5  (South).  Continued 


_ Minot  nearshore  rockfish  &  Black 

30 

rockfish 

.,r\  ■ 

31  Shallow  nearshore 

600  lb/  2 
months 

CLOSED 

800  lb/  2 
months 

900  lb/  2  800  lb/  2 

months  months 

600  lb/  2  months 

32  Deeper  nearshore 

33  40°10'  -  34°27'  N  lat 

700  lb/  2 
months 

CLOSED 

_  ..  600  lb/  2 

700  lb/  2  months 

months 

700  lb/  2  months 

34  South  of  34°27' N  lat 

500  lb/  2 
months 

600  lb/  2  months 

35  California  scorpionfish 

600  lb/  2 
months 

CLOSED 

600  lb/  2 
months 

800  lb/  2  months 

600  lb/  2  months 

36  Lingcod 3/ 

CLOSED 

400  lb/  month  |dOSED 

37  Pacific  cod 

1,000  lb/ 2  months 

H 

> 

CD 

r" 

m 

Ol 

O) 

o 

38  Spiny  dogfish 

200,000  lb/  2  months  * 

150,000  lb/ 2 
months 

100,000  lb/ 2  months 

39  Other  Fish^A  Cabezon 

Not  limited 

40  RIDGEBACK  PRAWN  AND,  SOUTH  OF  38°57.50’  N.  LAT.,  CA  HALIBUT  AND  SEA  CUCUMBER  NON-GROUNDFISH  TRAWL 

41  NON-GROUNDFISH  TRAWL  Rockfish  Conservation  Area  (RCA)  for  CA  Halibut,  Sea  Cucumber  &  Ridgeback  Prawn: 

42  40°10’  -  38°  N  lat 

100  fm- 
modified  200 
fm6' 

100  fm  - 150  fm 

lOOfm  -  modified 
200  fm  * 

43  38°  -  34°27'  N.  lat 

100  fm  -  150  fm 

44  South  of  34°27' N  lat. 

100  fm  - 150  fm  along  the  mainland  coast;  shoreline  - 150  fm  around  islands 

45 

Groundfish:  300  Ib/trip.  Trip  limits  in  this  table  also  apply  and  are  counted  toward  the  300  lb 
groundfish  per  trip  limit.  The  amount  of  groundfish  landed  may  not  exceed  the  amount  of  the 
target  species  landed,  except  that  the  amount  of  spiny  dogfish  landed  may  exceed  the  amount  of 
target  species  landed.  Spiny  dogfish  are  limited  by  the  300  Ib/trip  overall  groundfish  limit.  The 
daily  trip  limits  for  sablefish  coastwide  and  thomyheads  south  of  Pt.  Conception  and  the  overall 
groundfish  "per  trip'  limit  may  not  be  multiplied  by  the  number  of  days  of  the  trip.  Vessels 
participating  in  the  California  halibut  fishery  south  of  38°57.50‘  N.  lat.  are  allowed  to  (1)  land  up  to 
100  Ib/day  of  groundfish  without  the  ratio  requirement,  provided  that  at  least  one  California  halibut 
is  landed  and  (2)  land  up  to  3,000  lb/month  of  flatfish,  no  more  than  300  lb  of  which  may  be 
species  other  than  Pacific  sanddabs,  sand  sole,  starry  flounder,  rock  sole,  curifin  sole,  or  California 
scorpionfish  (California  scorpionfish  is  also  subject  to  the  trip  limits  and  closures  in  line  31). 

c 

3 

o 

o 

46  PINK  SHRIMP  NON-GROUNDFISH  TRAWL  GEAR  (not  subject  to  RCAs) 

47  South 

>  - 

Effective  April  1  -  October  31:  Groundfish:  500  Ib/day,  multiplied  by  the  number  of  days  of  the 
trip,  not  to  exceed  1,500  Ib/trip.  The  following  sublimits  also  apply  and  are  counted  toward  the 
overall  500  Ib/day  and  1,500  Ib/trip  groundfish  limits:  lingcod  300  lb/  month  (minimum  24  inch  size 
limit);  sablefish  2,000  lb/  month;  canary,  thomyheads  and  yelloweye  rockfish  are  PROHIBITED.  A! 

other  groundfish  species  taken  are  managed  under  the  overall  500  Ib/day  and  1,500  Ib/trip 
groundfish  limits.  Landings  of  these  species  count  toward  the  per  day  and  per  trip  groundfish  limits 
and  do  not  have  species-specific  limits.  The  amount  of  groundfish  landed  may  not  exceed  the 
amount  of  pink  shrimp  landed. 

1/  Yellowtai  rockfish  is  inducted  in  the  trip  limits  for  minor  shelf  rockfish.  POP  is  inducted  in  the  trip  limits  for  minor  slope  rockfish.  Bronzespotted 
rockfish  have  a  species  specific  trip  limit. 

71  "Other  flatfish"  are  defined  at  §  660.302  and  indude  butter  sole,  curifin  sola,  flathead  sole.  Pacific  sanddab,  rex  sole,  rock  sole,  and  sand  sole. 

3/  The  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length  South  of  42°  N.  (at. 

4/  "Other  fish*  are  defined  at  §  660.302  and  include  sharks,  skates  (induding  long  nose  skates),  ratfish,  morids,  grenadiers,  and  kelp  greenling. 

SI  The  Rockfish  Conservation  Area  is  a  gear  and/or  sector  specific  dosed  area  generally  described  by  depth  contours  but  specifically  defined  by 
lat/long  coordinates  set  out  at  §§  660.391-660.394,  except  that  the  20-fm  depth  contour  off  California  is  defined  by  the  depth  contour 
and  not  coordinates 

6/  The  ‘modified  200  fm"  line  is  modified  to  exdude  certain  petrale  sole  areas  from  the  RCA. 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 


[FR  Doc.  E9-9564  Filed  4-24-09;  8:45  am] 

BILLING  CODE  3510-22-C 


TABLE  5  (So  u  t  h)  con't 


Federal  Register /Vol.  74,  No.  79 /Monday,  April  27,  2009 /Rules  and  Regulations 


19021 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  0810141351-9087-02] 

RIN  0648-XO85 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Reallocation  of 
Pacific  Cod  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  reallocation. 

SUMMARY:  NMFS  is  reallocating  the 
projected  unused  amount  of  Pacific  cod 
from  vessels  using  jig  gear  to  catcher 
vessels  less  than  60  feet  (<  18.3  meters 
(m))  length  overall  (LOA)  using  hook- 
and-line  or  pot  gear  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  allow 
the  B  season  apportionment  of  the  2009 
total  allowable  catch  (TAC)  of  Pacific 
cod  to  be  harvested. 

DATES:  Effective  April  22,  2009,  through 
2400  hrs,  Alaska  local  time  (A.l.t.), 
December  31,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Obren  Davis,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:'NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (FMP)  prepared  by 
the  North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  B  season  apportionment  of  the 
2009  Pacific  cod  TAC  specified  for 
vessels  using  jig  gear  in  the  BSAI  is  441 
metric  tons  (mt)  as  established  by  the 
final  2009  and  2010  harvest 
specifications  for  groundfish  in  the 
BSAI  (74  FR  7359,  February  17,  2009), 
for  the  period  1200  hrs,  A.l.t.,  April  30, 
2009,  through  1200  hrs,  A.l.t.,  August 
31,  2009. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  jig  vessels 
will  not  be  able  to  harvest  400  mt  of  the 
B  season  apportionment  of  the  2009 
Pacific  cod  TAC  allocated  to  those 
vessels  under  §  679.20(a)(7)(ii)(A)(l). 
Therefore,  in  accordance  with 
§  679.20(a)(7)(iii)(A),  NMFS  apportions 


400  mt  of  Pacific  cod  from  the  B  season 
jig  gear  apportionment  to  catcher  vessels 
<60  feet  (18.3  m)  LOA  using  hook-and- 
line  or  pot  gear. 

The  harvest  specifications  for  Pacific 
cod  included  in  the  harvest 
specifications  for  groundfish  in  the 
BSAI  (74  FR  7359,  February  17,  2009) 
are  revised  as  follows;  41  mt  to  the  B 
season  apportionment  for  vessels  using 
jig  gear  and  4,737  mt  to  catcher  vessels 
<60  feet  (18.3  m)  LOA  using  hook-and- 
line  or  pot  gear. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
impracticable  and  contrary  to  the  public 
interest.  This  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  prevent  NMFS  from 
responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  would 
delay  the  reallocation  of  Pacific  cod 
specified  from  jig  vessels  to  catcher 
vessels  <60  feet  (18.3  m)  LOA  using 
hook-and-line  or  pot  gear.  Since  the 
fishery  is  currently  open,  it  is  important 
to  immediately  inform  the  industry  as  to 
the  revised  allocations.  Immediate 
notification  is  necessary  to  allow  for  the 
orderly  conduct  and  efficient  operation 
of  this  fishery,  to  allow  the  industry  to 
plan  for  the  fishing  season,  and  to  avoid 
potential  disruption  to  the  fishing  fleet 
as  well  as  processors.  NMFS  was  unable 
to  publish  a  notice  providing  time  for 
public  comment  because  the  most 
recent,  relevant  data  only  became 
available  as  of  April  20,  2009. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  21,  2009. 

Kristen  C.  Koch, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E 9— 9566  Filed  4-22-09;  4:45  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  0810141351-9087-02] 

RIN  0648-XO13 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  in  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  modification  of 
a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  catcher  vessels 
less  than  60  feet  (18.3  meters  (m))  length 
overall  (LOA)  using  hook-and-line  or 
pot  gear  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  fully  use  the  2009 
total  allowable  catch  (TAC)  of  Pacific 
cod  specified  for  catcher  vessels  less 
than  60  feet  (18.3  m)  LOA  using  hook- 
and-line  or  pot  gear  in  the  BSAI. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  April  30,  2009,  through 
2400  hrs,  A.l.t.,  December  31,  2009. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  May  11,  2009. 

ADDRESSES:  Send  comments  to  Sue 
Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  Attn: 
Ellen  Sebastian.  You  may  submit 
comments,  identified  by  [RIN  number], 
by  any  one  of  the  following  methods: 

•  Electronic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  Portal  website  at 
http://www.regulations.gov; 

•  Mail:  P.O.  Box  21668,  Juneau,  AK 
99802; 

•  Fax:  (907)  586-7557;  or 

•  Hand  delivery  to  the  Federal 
Building:  709  West  9th  Street,  Room 
420A,  Juneau,  AK. 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  will 
generally  be  posted  to  http:// 
www.regulations.gov  without  change. 

All  Personal  Identifying  Information  (for 
example,  name,  address,  etc.) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
protected  information. 

NMFS  will  accept  anonymous 
comments.  Attachments  to  electronic 
comments  will  be  accepted  in  Microsoft 
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Word,  Excel,  WordPerfect,  or  Adobe 
portable  document  format  file  formats 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Obren  Davis,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

NMFS  closed  directed  fishing  for 
Pacific  cod  by  catcher  vessels  less  than 
60  feet  (18.3  m)  LOA  using  hook-and- 
line  or  pot  gear  in  the  BSAI  under 
§  679.20(d)(l)(iii)  on  March  16,  2009  (74 
FR  11503,  March  18,  2009). 

NMFS  has  determined  that  as  of  April 
20,  2009,  approximately  184  metric  tons 
of  Pacific  cod  remain  in  the  2009  Pacific 
cod  TAC  allocated  to  catcher  vessels 
less  than  60  feet  (18.3  m)  LOA  using 
hook-and-line  or  pot  gear  in  the  BSAI. 
Therefore,  in  accordance  with 
§  679.25(a)(l)(i),  (a)(2)(i)(C),  and 
(a)(2)(iii)(D),  and  to  fully  use  the  2009 


TAC  of  Pacific  cod  specified  for  catcher 
vessels  less  than  60  feet  (18.3  m)  LOA 
using  hook-and-line  or  pot  gear  in  the 
BSAI,  NMFS  is  terminating  the  previous 
closure  and  is  opening  directed  fishing 
for  Pacific  cod  by  catcher  vessels  less 
than  60  feet  (18.3  m)  LOA  using  hook- 
and-line  or  pot  gear  in  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
impracticable  and  contrary  to  the  public 
interest.  This  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  prevent  NMFS  from 
responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  would 
delay  the  opening  of  the  Pacific  cod 
fishery  by  catcher  vessels  less  than  60 
feet  (18.3  m)  LOA  using  hook-and-line 
or  pot  gear  in  the  BSAI.  Immediate 
notification  is  necessary  to  allow  for  the 
orderly  conduct  and  efficient  operation 
of  this  fishery,  to  allow  the  industry  to 
plan  for  the  fishing  season,  and  to  avoid 
potential  disruption  to  the  fishing  fleet 


and  processors.  NMFS  was  unable  to 
publish  a  notice  providing  time  for 
public  comment  because  the  most 
recent,  relevant  data  only  became 
available  as  of  April  20,  2009. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

Without  this  inseason  adjustment, 
NMFS  could  not  allow  the  fishery  for 
Pacific  cod  by  catcher  vessels  less  than 
60  feet  (18.3  m)  LOA  using  hook-and- 
line  or  pot  gear  in  the  BSAI  to  be 
harvested-  in  an  expedient  manner  and 
in  accordance  with  the  regulatory 
schedule.  Under  §  679.25(c)(2), 
interested  persons  are  invited  to  submit 
written  comments  on  this  action  to  the 
above  address  until  May  12,  2009. 

This  action  is  required  by  §  679.25 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  21,  2009. 

Kristen  C.  Koch, 

Acting  Director,  Office  of  Sustainable 
Fisheriies,  National  Marine  Fisheries  Service. 
(FR  Doc.  E9-9574  Filed  4-24-09;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  25 

[Docket  No.  NM403  Special  Conditions  No. 
25-09-05-SC] 

Special  Conditions:  Boeing  Model 
747-8/-8F  Airplanes,  Structural  Design 
Requirements  for  Four-Post  Main 
Landing  Gear  System 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  action  proposes  special 
conditions  for  the  Boeing  Model 
747-8/-8F  airplane.  This  airplane  will 
have  novel  or  unusual  design  features 
associated  with  a  four-post  main 
landing  gear  system.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  proposed 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

DATES:  Comments  must  be  received  on 
or  before  June  11,  2009. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Attention:  Rules 
Docket  (ANM-113),  Docket  No.  NM403, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  or  delivered  in 
duplicate  to  the  Transport  Airplane 
Directorate  at  the  above  address.  All 
comments  must  be  marked  Docket  No. 
NM403.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Freisthler,  FAA,  Airframe  &  Cabin 
Safety  Branch,  ANM-115,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind 


Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  227-1119; 
facsimile  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive  as  well  as  a  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
these  proposed  special  conditions.  The 
docket  is  available  for  public  inspection 
before  and  after  the  comment  closing 
date.  If  you  wish  to  review  the  docket 
in  person,  go  to  the  address  in  the 
ADDRESSES  section  of  this  notice 
between  7:30  a.m.  and  4  p.m.,  Mbnday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
jnay  change  the  proposed  special 
conditions  based  on  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  November  4,  2005,  The  Boeing 
Company,  PO  Box  3707,  Seattle,  WA 
98124,  applied  for  an  amendment  to 
Type  Certificate  Number  A20WE  to 
include  the  new  Model  747-8  passenger 
airplane  and  the  new  Model  747-8F 
freighter  airplane.  The  Model  747-8  and 
the  Model  747-8F  are  derivatives  of  the 
747-400  and  the  747-400F, 
respectively.  Both  the  Model  747-8  and 
the  Model  747-8F  are  four-engine  jet 
transport  airplanes  that  will  have  a 
maximum  takeoff  weight  of  970,000 
pounds  and  new  General  Electric  GEnx- 
2B67  engines.  The  Model  747-8  will 
have  two  flight  crew  and  the  capacity  to 
carry  660  passengers.  The  Model  747- 
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8F  will  have  two  flight  crew  and  a  zero 
passenger  capacity,  although  Boeing  has 
submitted  a  petition  for  exemption  to 
allow  the  carriage  of  supernumeraries. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Boeing  must  show  that  the 
Model  747-8  and  747-8F  (hereafter 
referred  as  747-8/-8F)  meet  the 
applicable  provisions  of  part  25,  as 
amended  by  Amendments  25-1  through 
25-117,  except  for  earlier  amendments 
as  agreed  upon  by  the  FAA.  These 
regulations  will  be  incorporated  into 
Type  Certificate  No.  A20WE  after  type 
certification  approval  of  the  747-8/-8F. 

In  addition,  the  certification  basis 
includes  other  regulations,  special 
conditions  and  exemptions  that  are  not 
relevant  to  these  proposed  special 
conditions.  Type  Certificate  No.  A20WE 
will  be  updated  to  include  a  complete 
description  of  the  certification  basis  for 
these  model  airplanes. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  747-8/-8F  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  cure  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  747-8/-8F  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  under  §  11.38,  and 
become  part  of  the  type  certification 
basis  under  §  21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  or  similar  novel 
or  unusual  design  feature,  or  should  any 
other  model  already  included  on  the 
same  type  certificate  be  modified  to 
incorporate  the  same  or  similar  novel  or 
unusual  design  feature,  the  special 
conditions  would  also  apply  to  the  other 
model  under  §21.101. 

Novel  or  Unusual  Design  Features 

The  Boeing  Model  747-8/-8F  airplane 
will  incorporate  the  following  novel  or 
unusual  design  features:  a  four-post 
main  landing  gear  system  with  two  wing 
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main  landing  gears  and  two  body  main 
landing  gears. 

Discussion 

The  Boeing  Model  747-8/-8F  airplane 
will  retain  the  landing  gear  arrangement 
which  is  unique  to  the  747  family  of 
airplanes.  The  conventional 
arrangement  for  the  main  landing  gear 
of  transport  category  airplanes  is  two- 
underwing  posts.  The  747  was  the  first 
to  introduce  a  four-post  main  landing 
gear  arrangement,  two  underwing  posts 
supplemented  by  two  body  posts.  This 
arrangement  was  adopted  to 
accommodate  the  then  unprecedented 
increased  weight  and  size  of  the  Model 
747  airplane. 

Existing  regulations  are  written  to 
address  the  conventional  landing  gear 
configuration  commonly  found  on 
transport  category  airplanes.  This  being 
the  case,  they  are  not  appropriate  to 
address  the  unique  features  of  the 
Boeing  747  design.  The  increased 
number  of  posts  alters  the  load 
distribution  between  the  gear  units 
during  landing  and  ground  handling 
conditions  addressed  by  the  regulations. 
This  arrangement  also  loads  the 
airframe  differently  than  conventional 
landing  gear  designs.  The  FAA 
determined  that,  while  the  general 
conditions  addressed  by  §§  25.473  and 
25.479  through  25.485  were  still 
applicable,  specific  details  contained  in 
these  regulations  may  not  be  directly 
relatable  to  the  four-post  arrangement. 

In  1968  the  FAA  issued  Special 
Condition  A-4  to  address  the  ground 
load  requirements  for  the  main  landing 
gear  system  for  Boeing  Model  747-100 
series  airplanes.  That  special  condition 
provided  clarification  on  the 
applicability  of  §§  25.473  and  25.479 
through  25.485  to  the  Model  747 
airplane.  In  1971  Special  Condition 
A-4  was  amended  to  address  Boeing 
Model  747  airplanes  with  the  landing 
gear  load  evener  system  deleted  or  made 
inoperable. 

Tne  FAA  has.  determined  that  Special 
Condition  A-4  is  applicable  to  the  747- 
8/8F  series  airplanes,  provided  that  all 
the  applicable  part  25- regulations  cited 
in  Special  Condition  A-4  (recorded  as 
an  enclosure  to  FAA  Letter  WE-120/ 
8110  (CT3488WE-D)  to  the  Boeing 
Company,  dated  May  12, 1971)  are 
upgraded  to  the  latest  amendment  level 
(j.e.,  25-117).  Furthermore,  as  several  of 
these  regulations  have  been  updated  or 
consolidated,  and  acceptable  methods  of 
compliance  have  been  described  for 
some  of  these  regulations  via  advisory 
circular  (AC),  new  special  conditions 
are  needed  to  clarify  the  applicable 
requirements.  By  updating  these  special 
conditions,  we  are  ensuring  that  the 


Boeing  design  provides  an  equivalent 
level  of  safety  to  conventional  landing 
gear  meeting  these  regulations. 

Applicability 

As  discussed  above,  these  proposed 
special  conditions  are  applicable  to 
Boeing  Model  747-8/-8F  airplanes. 
Should  Boeing  apply  at  a  later  date  for 
a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  features, 
these  proposed  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  of  the  Boeing 
Model  747-8/-8F  airplanes.  It  is  not  a 
rule  of  general  applicability. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeepingfrequirements. 

The  authority  citation  for  these 
Special  Conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Boeing  Model  747-8/-8F  airplanes. 

The  requirements  of  §§  25.471, 

25.473,  and  25.479  through  25.485 
apply  as  follows: 

1.  General.  The  general  design  criteria 
of  §  25.471  are  directly  applicable.  The 
basic  landing  gear  dimensional  data 
must  be  expanded  to  include  the 
additional  main  landing  gear  units. 

2.  Ground  Load  Conditions  and 
Assumptions.  The  criteria  specified  in 
§  25.473  are  applicable  for  the  design 
landing  conditions  except  as  noted  in 
paragraph  6  of  these'special  conditions. 

3.  Landing  Gear  Arrangement.  The 
multiple  oleo  main  landing  gear 
configuration  does  not  meet  the 
“conventional  arrangement’’  criterion  of 
§  25.477,  with  respect  to  the  application 
of  paragraphs  4  through  7  of  this  special 
condition.  Nevertheless,  the  landing 
impact  design  conditions  must  meet  the 
intent  of  §§  25.473  through  25.485. 

4.  Level  Landing  Conditions.  The  level 
landing  criteria  of  §  25.479  are  directly 
applicable.  The  four  main  landing  gear 
units  must  be  assumed  to  contact  the 
ground  with  the  airplane  longitudinal 
axis  in  a  horizontal  attitude. 

5.  Tail-Down  Landing  Conditions.  The 
airplane  must  be  assumed  to  contact  the 
ground  in  any  tail  down  attitude 
between  level  and  the  maximum  tail 
down  attitude  allowing  clearance  with  ' 


the  ground  of  each  part  of  the  airplane 
other  than  the  main  lapsing  gear 
wheels.  The  airplane  forward  velocity 
component  must  be  the  most  critical 
value  from  V  Li  to  1.25  V  l2  where  V  Li 
and  V  L2  are  defined  in  §  25.481.  Each 
main  landing  gear  unit  must  be 
designed  for  its  most  critical 
combination  of  vertical  load  and  drag 
load.  All  other  criteria  in  §  25.481,  not 
superseded  by  thq  above  criteria  shall  be 
directly  applicable.  The  distribution  of 
loads  between  the  gear  units  for  the 
effects  of  critical  combinations  of  spin- 
up  and  spring-back  loadings  on  the 
main  landing  gear  units  must  be 
considered  for  the  gear  units  and  their 
supporting  structure. 

6.  One-Wheel  Landing  Conditions. 
Unless  the  airplane  and  landing  gears 
are  designed  for  equivalent  or  more 
critical  conditions,  the  airplane  will  be 
assumed  to  land  in  a  level  pitch  attitude 
at  design  landing  weight  with  a  descent 
velocity  of  7  fps  at  the  maximum  roll 
angle  attainable  within  the  geometric 
limitations  of  the  airplane  with  the 
contact  velocities  and  gear  landing 
conditions  of  §§  25.479(a),  (c)  and  (d). 

Note:  This  condition  need  not  be  coupled 
with  either  a  6  fps  landing  at  maximum  take 
off  weight  or  a  12  fps  reserve  energy  drop 
test. 

7.  Side  Load  Conditions.  On  the  main 
landing  gear  units,  side  loads  of  80%  of 
the  vertical  reaction  (on  one  side)  acting 
inward  and  60%  of  the  vertical  reaction 
(on  the  other  side)  acting  outward  must 
be  combined  with  one-half  of  the 
maximum  vertical  ground  reactions 
obtained  in  the  level  landing,  tail-down 
landing,  or  rolled"  attitude  landing 
conditions.  These  loads  shall  be 
assumed  applied  at  the  ground  contact 
point  and  to  be  resisted  by  the  inertia  of 
the  airplane.  Drag  loads  may  be 
assumed  to  be  zero. 

8.  Rebound  Landing  Condition.  The 
criteria  of  §  25.487  are  directly 
applicable. 

9.  Ground  Handling  Conditions.  The 
criteria  of  §  25.489  are  directly 
applicable.  The  effects  of  runway  crown 
as  defined  in  §  25.511(b)(4)  shall  be 
considered  in  distributing  the  loads  to 
the  individual  main  landing  gear  units. 
The  ground  reactions  must  be 
distributed  to  the  individual  landing 
gear  units  in  a  rational  or  conservative 
manner,  accounting  for  airframe 
flexibility  and  shock  strut  and  tire 
stiffness. 

10.  Take-Off  Run.  The  criteria  of 
§  25.491  are  directly  applicable. 
Compliance  may  be  shown  in 
accordance  with  Advisory  Circular  (AC) 
25.491-1. 


Federal  Register/ Vol.  74,  No.  79 /Monday,  April  27,  2009 / Proposed  Rules 


19025 


11.  Braked  Roll  Conditions.  The 
criteria  of  §§  25.493(b),  (c),  and  (d)  shall 
be  directly  applicable.  The  formula  in 

§  25.493(e)  is  not  applicable  to  the  B747 
due  to  the  4-post  gear  arrangement. 

12.  Turning.  The  criteria  of  §  25.495 
are  directly  applicable. 

13.  Nose-Wheel  Yaw.  The  criteria  of 
§  25.499  are  directly  applicable.  The 
criteria  are  interpreted  to  apply  braking 
to  all  main  landing  gear  wheels  on  one 
side  of  the  airplane  centerline. 

14.  Pivoting.  The  criteria  of  §  25.503 
are  applied  individually  to  each  wing 
main  landing  gear  unit.  In  addition,  all 
main  landing  gear  units  must  be 
designed  for  the  scrubbing  and/or 
torsion  loads  induced  by  pivoting  about 
the  most  critical  point  consistent  with 
the  available  main  gear  braking  on  one 
side  of  the  airplane  and  the  available 
thrust  and  torque  on  the  airplane. 
Maximum  static  engine  thrust  must  be 
considered  only  on  the  engines  on  the 
opposite  side  of  the  airplane  centerline 
from  the  pivot  point. 

15.  Reversed  Braking.  The  criteria  of 
§  25.507  are  directly  applicable,  except 
that  the  phrase  “three  point”  is 
expanded  to  include  “five  point.” 

16.  Towing  Loads.  The  criteria  of 
§  25.509  are  directly  applicable. 

17.  Fatigue  Evaluation  of  Landing 
Gear.  The  criteria  of  §  25.573  at 
Amendment  25-0  are  directly 
applicable  to  main  landing  gear  units. 

18.  Shock  Absorption  Tests.  The 
criteria  of  §  25.723  are  directly 
applicable.  Compliance  may  be  shown 
in  accordance  with  AC  25.723-1. 

19.  Substantiation  of  the  design 
criteria  must  include  a  dynamic  taxi  and 
landing  analysis. 

Issued  in  Renton,  Washington,  on  April  14, 
2009. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E 9— 9529  Filed  4-24-09;  8:45  amj 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2009-1369;  Directorate 
Identifier  2003-NE-03-AD] 

RIN  21 20-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211  Trent  800  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  , 
supersede  an  existing  airworthiness 
directive  (AD)  for  Rolls-Royce  pic 
RB211  Trent  875-17,  Trent  877-17, 

Trent  884-17,  Trent  892-17,  Trent 
892B-17,  and  Trent  895-17  turbofan 
engines  with  high  pressure  (HP) 
compressor  rotor  rear  stage  5  and  6  discs 
and  cone  shafts,  part  numbers  (P/Ns) 
FK25230  and  FK27899  installed.  This 
proposed  AD  would  require  removing 
these  parts  at  new  reduced  cycle  limits. 
This  proposed  AD  results  from  Rolls- 
Royce  pic  reducing  the  lives  of  these 
parts  and  changing  the  life  calculating 
method  to  use  “Standard  Duty  Cycles” 
with  “Multiple  Flight  Profile 
Monitoring”  and  “Flight  Cycles”  with 
“Heavy  Flight  Profile  Monitoring”.  We 
are  proposing  this  AD  to  prevent  stage 
5  and  6  disc  crack  initiation  and 
propagation  that  might  lead  to 
uncontained  disc  failure  and  damage  to 
the  airplane. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  June  26,  2009. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  proposed 
AD. 

•  Federal  eRulemaking  Portal:  Go  to  . 
http://www.regulations.gov  and  follow 
the  instructions  for  sending  your 
comments  electronically. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  West  Building 
Ground  Floor,  Room  Wl 2-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

•  Fax:(202)493-2251. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803,  e-mail  james.lawrence@faa.gov, 
telephone  (781)  238-7176;  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2009-1369;  Directorate  Identifier 
2003-NE-03-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 


consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  proposed  AD. 
Using  the  search  function  of  the  Web 
site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets, 
including,  if  provided,  the  name  of  the 
individual  who  sent  the  comment  (or 
signed  the  comment  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  the  DOT’S  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19477-78). 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  the  same  as  the  Mail 
address  provided  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

Discussion 

On  July  23,  2003,  we  issued  AD  2003- 
15-06,  Amendment  39-13249  (68  FR 
44610,  July  30,  2003).  That  AD  requires 
removal  from  service  of  HP  compressor 
rotor  rear  stage  5  and  6  discs  and  cone 
shafts,  P/Ns  FK25230  and  FK27899, 
before  reaching  newly  reduced  life 
limits.  The  Civil  Aviation  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom 
(U.K.),  had  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  Rolls- 
Royce  pic  RB211  Trent  875,  Trent  877, 
Trent  884,  Trent  892,  Trent  892B,  and 
Trent  895  turbofan  engines.  The  CAA 
advised  that  three  HP  compressor  rotor 
rear  stage  5  and  6  discs  and  cone  shafts, 
P/Ns  FK25230  and  FK27899,  were 
found  with  crack  indications  in  the 
stage  5  and  6  blade  loading  slots,  during 
overhaul  inspection.  The  manufacturer’s 
analysis  had  not  yet  been  able  to 
identify  the  root  cause  of  these  cracks, 
or  to  fully  explain  the  crack  propagation 
rate.  As  a  result  of  the  analysis,  a  new 
lower  life  limit  of  7,500  cycles-since- 
new  had  been  assigned  by  the 
manufacturer  to  these  HP  compressor 
rotor  rear  stage  5  and  6  discs  and  cone 
shafts.  This  condition,  if  not  corrected, 
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could  result  in  stage  5  and  6  disc  crack 
initiation  and  propagation  that  might 
lead  to  uncontained  disc  failure  and 
damage  to  the  airplane. 

Actions  Since  AD  2003-15-06  Was 
Issued 

Since  AD  2003-15-06  was  issued, 
Rolls-Royce  pic  has  further  reduced  the 
lives  of  HP  compressor  rotor  rear  stage 
5  and  6  discs  and  cone  shafts,  P/Ns 
FK25230  and  FK27899,  and  changed  the 
life  calculating  method  to  use  “Standard 
Duty  Cycles”  with  “Multiple  Flight 
Profile  Monitoring”  and  “Flight  Cycles” 
with  “Heavy  Flight  Profile  Monitoring”. 

Bilateral  Agreement  Information 

This  engine  model  is  manufactured  in 
the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Under  this  bilateral 
airworthiness  agreement,  the  European 
Aviation  Safety  Agency  (EASA)  kept  us 
informed  of  the  situation  described 
above.  We  have  examined  the  findings 
of  EASA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States.  r 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  We  are  proposing  this  AD, 
which  would  require  changing  the  life 
calculating  method  to  use  “Standard 
Duty  Cycles”  with  “Multiple  Flight 
Profile  Monitoring”  and  “Flight  Cycles” 
with  “Heavy  Flight  Profile  Monitoring”, 
and  reducing  the  lives  of  the  affected 
parts  to  5,000  “Standard  Duty  Cycles” 
or  5,000  Flight  cycles”,  respectively. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  94  Rolls-Royce  pic  RB211 
Trent  875-17,  Trent  877-17,  Trent  884- 
17,  Trent  892-17,  Trent  892B-17,  and 
Trent  895-17  turbofan  engines  installed 
on  airplanes  of  U.S.  registry.  Removal  of 
these  HP  compressor  rotor  rear  stage  5 
and  6  discs  and  cone  shafts  would  not 
impose  any  additional  labor  costs  if 
performed  at  the  time  of  scheduled 
engine  overhaul.  The  prorated  life  loss 
is  about  $225,000  per  engine.  Based  on 
these  figures,  we  estimate  the  cost  of 
this  proposed  AD  on  U.S.  operators  to 
be  $21,150,000. 


Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD.  See  the  ADDRESSES 
section  for  a  location  to  examine  the 
regulatory  evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 


2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-13249  (68  FR 
44610,  July  30,  2003)  and  by  adding  a 
new  airworthiness  directive,  to  read  as 
follows: 

Rolls-Royce  pic:  Docket  No.  FAA-2009- 
1369;  Directorate  Identifier  2003-NE- 
03— AD. 


(a)  The  Federal  Aviation  Administration 
(FAA)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by  June 
26,  2009. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2003-15—06, 
Amendment  39-13249. 

Applicability 

(c)  This  AD  applies  to  Rolls-Royce  pla 
RB211  Trent  875-17,  Trent  877-17,  Trent 
884-17,  Trent  892-17,  Trent  892B-17,  and 
Trent  895-17  turbofan  engines  with  high 
pressure  (HP)  compressor  rotor  rear  stage  5 
and  6  discs  and  cone  shafts,  part  numbers  (P/ 

Ns)  FK25230  and  FK27899  installed.  These 
engines  are  installed  on,  but  not  limited  to, 
Boeing  777  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  results  from  Rolls-Royce  pic 
reducing  the  lives  of  these  parts  and 
changing  the  life  calculating  method  to  use 
“Standard  Duty  Cycles”  with  “Multiple 
Flight  Profile  Monitoring”,  and  “Flight 
Cycles”  with  “Heavy  Flight  Profile 
Monitoring”.  We  are  issuing  this  AD  to 
prevent  stage  5  and  6  disc  crack  initiation 
and  propagation  that  might  lead  to 
uncontained  disc  failure  and  damage  to  the 
airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

(f)  For  operators  using  “Multiple  Flight 
Profile  Monitoring”  (Flight  Profiles  “A” 
through  "F”),  remove  HP  compressor  rotor 
rear  stage  5  and  6  discs  and  cone  shafts  from 
service  at  or  before  accumulating  5,000 
“Standard  Duty  Cycles”.  Information  on 
“Multiple  Flight  Profile  Monitoring”  can  be 
found  in  the  Aircraft  Maintenance  Manual, 
Chapter  70-01-10. 

(g)  For  operators  using  “Heavy  Flight 
Profile  Monitoring”,  remove  HP  compressor  < 
rotor  rear  stage  5  and  6  discs  and  cone  shafts 
from  service  at  or  before  accumulating  5,000 
“Flight  Cycles”.  Information  on  “Heavy 
Flight  Profile  Monitoring”  can  be  found  in 

the  Aircraft  Maintenance  Manual,  Chapter 
70-01-10. 

Alternative  Methods  of  Compliance 

(h)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 


§39.13  [Amended] 


Comments  Due  Date 
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Related  Information 

(i)  Contact  James  Lawrence,  Aerospace 
Engineer,  Engine  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803,  e-mail  j ames.lawrence@faa.gov, 
telephone  (781)  238-7176;  fax  (781)  238- 
7199,  for  more  information  about  this  AD. 

(j)  European  Aviation  Safety  Agency  AD 
2007-0004,  dated  January  8,  2007,  also 
addresses  the  subject  of  this  AD. 

(k)  Rolls-Royce  pic  Alert  Service  Bulletin 
No.  RB.211-72-AE082,  Revision  7,  dated 
June  18,  2008,  pertains  to  the  subject  of  this 
AD.  Contact  Rolls-Royce  pic,  P.O.  Box  31, 
Derby,  DE24  8BJ,  UK,  telephone  44  (0)  1332 
242424;  fax  44  (0)  1332  249936,  for  a  copy 
of  this  service  information. 

(l)  Contact  Boeing  Commercial  Airplanes, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207,  for  a  copy  of  the  Aircraft  Maintenance 
Manual  referenced  in  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
April  17,  2009. 

Peter  A.  White, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  E9-9479  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2009-0380;  Directorate 
Identifier  2008-NM-1 53-AD] 

RIN  21 20- AA 64 

Airworthiness  Directives;  Dassault 
Model  Falcon  2000EX  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

An  internal  review  of  design  data  has 
shown  that  the  web  of  the  left  hand  side  (LH) 
stringer  13  near  frame  8  might  have  been 
improperly  trimmed  on  a  few  aircraft. 

If  not  corrected,  possible  crack  initiations 
could  occur  in  the  upper  stringer  web,  and 
therefore  could  impair  the  structural  strength 
of  the  adjacent  door  stop.  This  latent  failure 
could  ultimately  lead  to  the  loss  of 
redundancy  of  the  door  stops,  thereby 
affecting  the  structural  integrity  of  the 
fuselage. 

***** 


The  proposed  AD  would  require  actions 
that  are  intended  to  address  the  unsafe 
condition  described  in  the  MCAI. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  May  27,  2009. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:(202)493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12— 40,  .1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Dassault 
Falcon  Jet,  P.O.  Box  2000,  South 
Hackensack,  New  Jersey  07606; 
telephone  201-440-6700;  Internet 
h  ttp  ://www.  dassa  ultfalcon .  com  .You 
may  review  copies  of  the  referenced 
service  information  at  the  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
For  information  on  the  availability  of 
this  material  at  the  FAA,  call  425-227- 
1221  or  425-227-1152. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-1137;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2009-0380;  Directorate  Identifier 


2008-NM-153-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Community,  has  issued  EASA 
Airworthiness  Directive  2008-0143, 
dated  July  31,  2008  (referred  to  after  this 
as  “the  MCAI”),  to  correct  an  unsafe 
condition  for  the  specified  products. 

The  MCAI  states; 

An  internal  review  of  design  data  has 
shown  that  the  web  of  the  left  hand  side  (LH) 
stringer  13  near  frame  8  might  have  been  - 
improperly  trimmed  on  a  few  aircraft. 

If  not  corrected,  possible  crack  initiations 
could  occur  in  the  upper  stringer  web,  and 
therefore  could  impair  the  structural  strength 
of  the  adjacent  door  stop.  This  latent  failure 
could  ultimately  lead  to  the  loss  of 
redundancy  of  the  door  stops,  thereby 
affecting  the  structural  integrity  of  the 
fuselage. 

Computational  analysis  has  revealed  a 
substantial  reduced  fatigue  life  for  the 
stringer  abutting  onto  the  improperly 
trimmed  web  and  has  determined  the  need 
for  an  inspection  and  repair  action  no  later 
than  the  first  “C”  check. 

To  address  this  unsafe  condition,  the 
present  Airworthiness  Directive  (AD) 
mandates  an  inspection  and  a  conditional 
rework  or  replacement  of  the  web  of  the  LH 
stringer  13  between  frames  7  and  8. 

Required  actions  include  measuring  the 
trimmed  length  of  the  web,  inspecting 
for  any  sharp  and  unprotected  edges  of 
the  web,  and  doing  corrective  actions  if 
necessary.  Corrective  actions  include 
reworking  the  web,  applying  protection 
to  the  web,  and  replacing  the  web,  if 
improperly  trimmed.  You  may  obtain 
further  information  by  examining  the 
MCAI  in  the  AD  docket. 

Relevant  Service  Information 

Dassault  has  issued  Mandatory 
Service  Bulletin  F2000EX-178,  dated 
July  1,  2008.  The  actions  described  in 
this  service  information  are  intended  to 
correct  the  unsafe  condition  identified 
in  the  MCAI. 
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FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified, 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the 
proposed  AD. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  12  products  of  U.S.  registry. 
We  also  estimate  that  it  would  take 
about  1  work-hour  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $80  per  work-hour.  Based  on 
these  figures,  we  estimate  t&6  cost  of  the 
proposed  AD  on  U.S.  operators  to  be 
$960,  or  $80  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  nlore 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 


is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  hqve  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Dassault  Aviation:  Docket  No.  FAA-2009- 
0380;  Directorate  Identifier  2008-NM- 
1 53-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by  May  27, 
2009. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Dassault  Model 
Falcon  2000EX  airplanes,  certificated  in  any 
category,  serial  numbers  102  through  124 
inclusive. 


Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  53:  Fuselage. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

An  internal  review  of  design  data  has 
shown  that  the  web  of  the  left  hand  side  (LH) 
stringer  13  near  frame  8  might  have  been 
improperly  trimmed  on  a  few  aircraft. 

If  not  corrected,  possible  crack  initiations 
could  occur  in  the  upper  stringer  web,  and 
therefore  could  impair  the  structural  strength 
of  the  adjacent  door  stop.  This  latent  failure 
could  ultimately  lead  to  the  loss  of 
redundancy  of  the  door  stops,  thereby 
affecting  the  structural  integrity  of  the 
fuselage. 

Computational  analysis  has  revealed  a 
substantial  reduced  fatigue  life  for  the 
stringer  abutting  onto  the  improperly 
trimmed  web  and  has  determined  the  need 
for  an  inspection  and  repair  action  no  later 
than  the  first  “C”  check. 

To  address  this  unsafe  condition,  the 
present  Airworthiness  Directive  (AD) 
mandates  an  inspection  and  a  conditional 
rework  or  replacement  of  the  web  of  the  LH 
stringer  13  between  frames  7  and  8. 

Required  actions  include  measuring  the 
trimmed  length  of  the  web,  inspecting  for  any 
sharp  and  unprotected  edges  of  the  web,  and 
doing  corrective  actions  if  necessary. 
Corrective  actions  include  reworking  the 
web,  applying  protection  to  the  web,  and 
replacing  the  web,  if  improperly  trimmed. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions. 

(1)  At  the  later  of  the  times  in  paragraphs 
(f)(l)(i)  and  (f)(l)(ii)  of  thisfo): 

Perform  a  detailed  visual  inspection  to 
detect  any  sharp  and  unprotected  edges  of 
the  web  of  the  LH  stringer  13  between  frames 
7  and  8,  and  measure  the  trimmed  length  of 
the  web,  in  accordance  with  the 
Accomplishment  Instructions  of  Dassault 
Mandatory  Service  Bulletin  F2000EX-178, 
dated  July  1,  2008. 

(1)  Before  the  accumulation  of  3,750  total 
flight  cycles,  or  within  74  months  since  the 
date  of  issuance  of  the  original  French 
airworthiness  certificate  or  the  date  of 
issuance  of  the  original  French  export 
certificate  of  airworthiness,  whichever  occurs 
first. 

(ii)  Within  6  months  after  the  effective  date 
of  this  AD. 

(2)  If,  during  the  inspection  and 
measurement  required  by  paragraph  (f)(1)  of 
this  AD,  any  sharp  or  unprotected  edge  is 
found,  or  if  the  trimmed  length  is  1.57  inches 
(40  mm)  or  greater,  before  further  flight,  do 
all  applicable  corrective  actions,  in 
accordance  with  the  Accomplishment 
Instructions  of  Dassault  Mandatory  Service 
Bulletin  F2000EX-178,  dated  July  1,  2008. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows:  No 
differences. 
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Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Tom  Rodriguez, 
Aerospace  Engineer,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone  (425) 
227-1137;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  maintenance  inspector 
(PMI)  or  principal  avionics  inspector  (PAI), 
as  appropriate,  or  lacking  a  principal 
inspector,  your  local  Flight  Standards  District 
Office.  The  AMOC  approval  letter  must 
specifically  reference  this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120—0056. 

Related  Information 

(h)  Refer  to  MCAI  European  Aviation 
Safety  Agency  (EASA)  Airworthiness 
Directive  2008-0143,  dated  July  31,  2008; 
and  Dassault  Mandatory  Service  Bulletin 
F2000EX— 178,  dated  July  1,  2008;  for  related 
information. 

Issued  in  Renton,  Washington,  on  April  15, 
2009. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E9-9501  Filed  4-24-09;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2009-0187;  Airspace 
Docket  No.  09-ACE-3] 

Proposed  Amendment  of  Class  E 
Airspace;  Ankeny,  IA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Ankeny,  LA. 


Cancellation  of  NDB  approaches  at 
Ankeny  Regional  Airport  has  Aiade  it 
necessary  to  reconfigure  Class  E 
airspace.  Controlled  airspace  is 
necessary  to  accommodate  Standard 
Instrument  Approach  Procedures 
(SLAPs)  at  Ankeny  Regional  Airport, 
Ankeny,  IA.  This  action  also  would 
update  the  geographic  coordinates  of  the 
airport  to  coincide  with  the  FAA’s 
National  Aeronautical  Charting  Office. 
The  FAA  is  taking  this  action  to 
enhance  the  safety  and  management  of 
Instrument  Flight  Rules  (IFR)  aircraft 
operations  at  Ankeny  Regional  Airport. 
DATES:  Comments  must  be  received  on 
or  before  June  11,  2009. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 
Transportation,  Docket  Operations,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  Wl 2-140, 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2009- 
0187/Airspace  Docket  No.  09-ACE-3,  at 
the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://www.regulations.gov. 
You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800-647- 
5527),  is  on  the  ground  floor  of  the 
building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Enander,  Central  Service  Center, 
Operations  Support  Group,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Blvd.,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
321-7716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical?  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made;  “Comments  to 
Docket  No.  FAA-2009-0187/Airspace 
Docket  No.  09-ACE-3.”  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the  • 
Internet  at  http://www.regulations.gov. 
Recently  published  rulemaking 
documents  can  also  be  accessed  through 
the  FAA’s  Web  page  at  http:// 
www.faa . gov/airportsjairtraffic / 
airjtraffic/publications/ 
airspacejamendments/ . 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  Air 
Traffic  Airspace  Management,  ATA- 
400,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA’s  Office 
of  Rulemaking  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2  A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

This  action  proposes  to  amend  Title 
14,  Code  of  Federal  Regulations  (14 
CFR),  Part  71  by  amending  Class  E 
airspace  for  SIAPs  operations  at  Ankeny 
Regional  Airport,  Ankeny,  LA,  due  to  the 
cancellation  of  NDB  approaches.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  This  action  also 
would  update  the  geographic 
coordinates  of  the  airport  to  coincide 
with  the  FAA’s  National  Aeronautical 
Charting  Office. 

Class  E  airspace  areas  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9S,  dated  October  3,  2008,  and 
effective  October  31,  2008,  which  is' 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
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Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA’s  authority  to 
issue  rules  regarding  aviation  safety  is 
found  in  Title  49  of  the  U.S.  Code. 
Subtitle  1,  Section  106  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII,  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency’s  authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 

Subpart  I,  Section  40103/ Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  would  add 
additional  controlled  airspace  at 
Ankeny  Regional  Airport,  Ankeny,  IA. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§  71 .1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9S,  Airspace 
Designations  and  Reporting  Points, 
dated  October  3,  2008,  and  effective 
October  31,  2008,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

ACE  IA  E2  Ankeny,  IA  lAmended] 

Ankeny  Regional  Airport,  IA 

(Lat.  41°41'29"  N„  long.  93°33'59"  W.) 
Within  a  4-mile  radius  of  Ankeny  Regional 
Airport,  excluding  that  portion  within  the 
Des  Moines  Class  C  airspace  area. 

ACE  IA  E5  Ankeny,  IA  [Amended] 

Ankeny  Regional  Airport,  IA 


(Lat.  41°41'29"  N.,  long.  93°33'59"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.1 -mile 
radius  of  Ankeny  Regional  Airport,  and 
within  2  miles  each  side  of  the  045°  bearing 
from  the  airport  extending  from  the  7.1-mile 
radius  to  9.3  miles  northeast  of  the  airport, 
and  within  2  miles  each  side  of  the  012° 
bearing  from  the  airport  extending  from  the 
7.1-mile  radius  to  11.1  miles  north  of  the 
airport,  excluding  that  portion  within  the  Des 
Moines  Class  C  airspace  area. 
***** 

Issued  in  Fort  Worth,  TX  on  April  15, 

2009. 

Anthony  D.  Roetzel, 

Manager,  Operations  Support  Group,  ATO 
Central  Service  Center. 

[FR  Doc.  E 9— 9531  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2008-1 271 ;  Airspace 
Docket  No.  08-AGL-18] 

Proposed  Amendment  of  Class  E 
Airspace;  Mansfield,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Mansfield, 

OH.  Additional  controlled  airspace  is 
necessary  to  accommodate  new 
Standard  Instrument  Approach 
Procedures  (SIAPs)  at  Mansfield/Lahm 
Regional  Airport,  Mansfield,  OH.  The 
FAA  is  taking  this  action  to  enhance  the 
safety  and  management  of  Instrument 
Flight  Rules  (IFR)  aircraft  operations  at 
Mansfield/Lahm  Regional  Airport.  This 
action  also  would  update  the  airport 
name  to  Mansfield/Lahm  Regional 
Airport  and  update  the  geographic 
coordinates  of  Shelby  Community 
Airport  and  Willard  Airport. 

DATES:  0901  UTC.  Comments  must  be 
received  on  or  before  June  11,  2009. 
ADDRESSES:  Send  comments  on  this  * 
proposal  to  the  U.S.  Department  of 
Transportation,  Docket  Operations,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2008- 
1271/Airspace  Docket  No.  08-AGL-18, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://www.regulations.gov. 
You  may  review  the  public  docket 
containing  the  proposal,  any  comments 


received,  and  any  final  disposition  in 
person  in  the  Docket  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800-647- 
5527),  is  on  the  ground  floor  of  the 
building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Enander,  Central  Service  Center, 
Operations  Support  Group,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Blvd.,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5582. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  FAA-2008-1271/Airspace 
Docket  No.  08-AGL-18.”  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://www.regulations.gov. 
Recently  published  rulemaking 
documents  can  also  be  accessed  through 
the  FAA’s  Web  page  at  http:// 
www.faa  .gov/ airports_airtraffic/ 
airjtraffic/ publications/ 
airspace_amendments/. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  Air 
Traffic  Airspace  Management,  ATA- 
400,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  contact  the  FAA’s 
Office  of  Rulemaking  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
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11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

This  action  proposes  to  amend  Title 
14,  Code  of  Federal  Regulations  (14 
CFR),  Part  71  by  changing  the  airport 
name  from  Mansfield/Lahm  Municipal 
Airport  to  Mansfield/Lahm  Regional 
Airport;  adding  additional  Class  E 
airspace  for  SIAPs  operations  at 
Mansfield/Lahm  Regional  Airport, 
Mansfield,  OH;  and  would  update  the 
geographic  coordinates  of  Shelby 
Community  Airport  and  Willard 
Airport. 

The  area  would  be  depicted  on 
appropriate  aeronautical  charts. 

Class  E  airspace  areas  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9S,  dated  October  3,  2008,  and 
effective  October  31,  2008,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA’s  authority  to 
issue  rules  regarding  aviation  safety  is 
found  in  Title  49  of  the  U.S.  Code. 
Subtitle  1,  Section  106  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII,  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency’s  authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 
Subpart  I,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  would  add 
additional  controlled  airspace  at 
Mansfield/Lahm  Regional  Airport, 
Mansfield,  OH. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9S,  Airspace 
Designations  and  Reporting  Points, 
dated  October  3,  2008,  and  effective 
October  31,  2008,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *  *  *  * 

AGL  OH  E5  Mansfield,  OH  [Amended] 

Mansfield,  Mansfield  Lahm  Regional  Airport, 
OH 

(Lat.  40°49'17"  N.,  long.  82°31'00"  W.) 
Galion,  Galion  Municipal  Airport,  OH 
(Lat.  40°45'12"  N.,  long.  82°43'26"  W.) 
Shelby,  Shelby  Community  Airport,  OH 
(Lat.  40°52'22"  N„  long.  82°41'51"  W) 
Willard,  Willard  Airport.  OH 
(Lat.  41°02'20"  N.,  long.  82°43,28"  W.) 
Mansfield  VORTAC 
(Lat.  40°52'07"  N.,  long.  82°35'28"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  Mansfield  Lahm  Regional  Airport 
and  within  a  6.3-mile  radius  of  Galion 
Municipal  Airport,  and  within  a  6.3-mile 
radius  of  Shelby  Community  Airport,  and 
within  a  6.3-mile  radius  of  Willard  Airport, 
and  within  4  miles  each  side  of  the  137° 
bearing  from  Mansfield  Lahm  Regional 
Airport  extending  from  the  6.9-mile  radius  to 
11.1  miles  southeast  of  the  airport,  and 
within  4  miles  each  side  of  the  317°  bearing 
from  Mansfield  Lahm  Regional  Airport 
extending  from  the  6.9-mile  radius  to  10.7 
miles  northwest  of  the  airport,  and  within  6.1 
miles  each  side  of  the  Mansfield  VORTAC 
307°  radial  extending  from  the  6.9-mile 
radius  to  13.3  miles  northwest  of  the 
VORTAC,  and  within  4.4  miles  each  side  of 
the  Mansfield  VORTAC  130°  radial  extending 
from  the  6.9-mile  radius  to  13.8  miles 
southeast  of  the  VORTAC. 
***** 


Issued  in  Fort  Worth,  TX,  on  April  15, 
2009. 

Anthony  D.  Roetzel, 

Manager,  Operations  Support  Group,  ATO 
Central  Service  Center. 

[FR  Doc.  E 9— 9522  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4901 -13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-2008-1 1 80] 

RIN  1625-AA00 

Safety  Zone;  BWRC  ‘300’  Enduro;  Lake 
Moolvalya,  Parker,  AZ 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  a 
safety  zone,  on  the  navigable  waters  of 
the  Lake  Moolvalya  region  on  the  lower 
Colorado  River  in  support  of  the 
Bluewater  Resort  and  Casino  ‘300’ 
Enduro.  This  safety  zone  is  necessary  to 
provide  for  the  safety  of  the 
participants,  crew,  spectators, 
participating  vessels,  and  other  vessels 
and  users  of  the  waterway.  Persons  and 
vessels  are  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  representative. 

DATES:  Comments  and  related  material 
must  either  be  submitted  to  our  Online 
docket  via  http://www.regulations.gov 
on  or  before  May  27,  2009  or  reach  the 
Docket  Management  Facility  by  that 
date. 

ADDRESSES:  You  may  submit  comments 
identified  by  Coast  Guard  docket 
number  USCG-^-2008-1180  using  any 
one  of  the  following  methods: 

(1)  Federal  eRulemaking  Portal: 
http://www.regulations.gov. 

(2)  Fax: 202-493-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140, 1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329.  To  avoid  duplication, 
please  use  only  one  of  these  methods. 
For  instructions  on  submitting 
comments,  see  the  “Public  Participation 
and  Request  for  Comments”  portion  of 
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the  SUPPLEMENTARY  INFORMATION  section 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  proposed 
rule,  call  Petty  Officer  Shane  Jackson, 
USCG,  Waterways  Management,  U.S. 
Coast  Guard  Sector  San  Diego  at  (619) 
278-2767.  If  you  have  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Renee  V.  Wright,  Program 
Manager,  Docket  Operations,  telephone 
202-366-9826. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http:// 
www.regulations.gov  and  will  include 
any  personal  information  you  have 
provided. 

Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking  (USCG-2008-1180), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  provide  a  reason  for  each 
suggestion  or  recommendation.  You 
may  submit  your  comments  and 
material  online,  or  by  fax,  mail  or  hand 
delivery,  but  please  use  only  one  of 
these  means.  We  recommend  that  you 
include  your  name  and  a  mailing 
address,  an  e-mail  address,  or  a  phone 
number  in  the  body  of  your  document 
so  that  we  can  contact  you  if  we  have 
questions  regarding  your  submission. 

To  submit  your  comment  Online,  go 
to  http://www.regulations.gov,  select  the 
Advanced  Docket  Search  option  on  the 
right  side  of  the  screen,  insert  “USCG- 
XXXX-XXXX”  in  the  Docket  ID  box, 
press  Enter,  and  then  click  on  the 
balloon  shape  in  the  Actions  column.  If 
you  submit  your  comments  by  mail  or 
hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period  and  may  change 
the  rule  based  on  your  comments. 

Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.regulations.gov,  select  the 
Advanced  Docket  Search  option  on  the 
right  side  of  the  screen,  insert  USCG- 


2008-1180  in  the  Docket  ID  box,  press 
Enter,  and  then  click  on  the  item  in  the 
Docket  ID  column.  You  may  also  visit 
either  the  Docket  Management  Facility 
in  Room  W12-140  on  the  ground  floor 
of  the  Department  of  Transportation 
West  Building,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays; 
or  the  U.S.  Coast  Guard  Sector  San 
Diego,  2710  N.  Harbor  Drive,  San  Diego, 
CA  92101  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  We  have  an  agreement  with 
the  Department  of  Transportation  to  use 
the  Docket  Management  Facility. 

Privacy  Act 

Anyone  can  search  the  electronic 
form  of  all  comments  received  into  any 
of  our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  the 
Department  of  Transportation’s  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008  issue  of  the 
Federal  Register  (73  FR  3316). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

RPM  Racing  Enterprises  is  sponsoring 
the  Bluewater  Resort  and  Casino  ‘300’ 
Enduro.  The  event  is  a  closed  boat 
endurance  race  consisting  of  30  to  50 
powerboats  ranging  from  16  to  26  feet  in 
length.  The  sponsor  will  provide  four 
water  rescue  boats  and  eight  patrol  boats 
for  this  event.  This  safety  zone  is 
necessary  to  provide  for  the  safety  of  the 
participants,  crew,  spectators,  sponsor 
vessels,  and  other  users  of  the 
waterway. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  a  safety 
zone  that  would  be  enforced  from  6  a.m. 
to  6  p.m.  on  October  23,  2009  to  October 
25,  2009.  The  limits  of  the  safety  zone 
would  be  as  follows:  The  Headgate  Dam 
at  34°11.20  N.,  114°13.74  W.  following 
the  river  northeast  to  34°11.76  N., 
114°13.50  W. 

This  safety  zone  is  necessary  to 
provide  for  the  safety  of  the  crews, 
spectators,  and  participants  of  the  event 
and  to  protect  other  vessels  and  users  of 


the  waterway.  Persons  and  vessels  will 
be  prohibited  fropa  entering  intp, 
transiting  through,  or  anchoring  within 
this  safety  zone  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a 
“significant  regulatory  action”  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  is 
unnecessary.  This  determination  is 
based  on  the  size  and  location  of  the 
safety  zone.  Commercial  vessels  will  not 
be  hindered  by  the  safety  zone. 
Recreational  vessels  will  not  be  allowed 
to  transit  through  the  designated  safety 
zone  during  the  specified  times. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  the  Lake  Moolvalya  region 
on  the  lower  Colorado  River  from  6  a.m. 
to  6  p.m.  on  October  23,  2009  to  October 
25, 2009. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  rule  would 
be  in  effect  for  twelve  hours  for  a  period 
of  3  days.  Although  the  safety  zone 
would  apply  to  the  entire  width  of  the 
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river,  traffic  would  be  allowed  to  pass 
through  the  zone  with  the  permission  of 
the  Coast  Guard  patrol  commander. 
Before  the  effective  period,  we  will 
publish  a  local  notice  to  mariners  (LNM) 
and  will  issue  broadcast  notice  to 
mariners  (BNM)  alerts  via  marine 
channel  16  VFH  before  the  safety  zone 
is  enforced. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Petty  Officer 
Kristen  Beer,  USCG,  Waterways 
Management,  U.S.  Coast  Guard  Sector 
San  Diego  at  (619)  278-7233.  The  Coast 
Guard  will  not  retaliate  against  small 
entities  that  question  or  complairt  about 
this  rule  or  any  policy  or  action  of  the 
Coast  Guard. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for 
Federalism  under  Executive  Order 
13132,  Federalism,  if  it  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  We  have 
analyzed  this  proposed  rule  under  that 
Order  and  have  determined  that  it  does 
not  have  implications  for  Federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 


result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the-distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (N'lTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 


regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  0023.1 
and  Commandant  Instruction 
M16475.1D,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321— 4370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  A  preliminary 
“Environmental  Analysis  Check  List” 
supporting  this  preliminary 
determination  is  available  in  the  docket 
where  indicated  under  ADDRESSES  This 
proposed  rule  involves  regulations  that 
establish  a  temporary  safety  zone  to 
provide  for  the  safety  of  personnel 
during  the  BWRC  ‘300’  Enduro.  We  seek 
any  comments  or  information  that  may 
lead  to  the  discovery  of  a  significant 
environmental  impact  from  this 
proposed  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  122, 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191, 195;  . 
33  CFR  1.05-1,  6.04-1,  6.04-6,  and  160.5; 

Pub.  L.  107-295, 116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

2.  Add  temporary  safety  zone 

§  165.T11-145  to  read  as  follows: 
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§  165.T11-145  Safety  zone;  BWRC  ‘300’ 
Enduro;  Lake  Moolvalya,  Parker,  AZ. 

(a)  Location.  The  limits  of  the 
proposed  safety  zone  are  as  follows:  the 
Headgate  Dam  at  34°11.20  N.,  114°13.74 
W.  following  the  river  northeast  to 
34°11.76  N.,  114°13.50  W. 

(b)  Enforcement  Period.  This  section 
will  be  enforced  from  6  a.m.  to  6  p.m. 
on  October  23,  2009  through  October  25, 
2009.  If  the  event  concludes  prior  to  the 
scheduled  termination  time,  the  Captain 
of  the  Port  will  cease  enforcement  of 
this  safety  zone  and  will  announce  that 
fact  via  Broadcast  Notice  to  Mariners. 

(c)  Definitions.  The  following 
definition  applies  to  this  section: 
designated  representative  means  any 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
and  local,  State,  and  Federal  law 
enforcement  vessels  who  have  been 
authorized  to  act  on  the  behalf  of  the 
Captain  of  the  Port. 

(d)  Regulations.  (1)  Entry  into,  transit 
through  or  anchoring  within  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  of  San  Diego  or 
his  designated  on-scene  representative. 

(2)  Mariners  requesting  permission  to 
transit  through  the  safety  zone  may 
request  authorization  to  do  so  from  the 
Patrol  Commander  (PATCOM).  The 
PATCOM  may  be  contacted  on  VHF-FM 
Channel  16. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  representative. 

(4)  Upon  being  hailed  by  U.S.  Coast 
Guard  patrol  personnel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

(5)  The  Coast  Guard  may  be  assisted 
by  other  Federal,  State,  or  local 
agencies. 

Dated:  February  13,  2009. 

T.H.  Farris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  San  Diego. 

[FR  Doc.  E9— 9575  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

CoasT  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-2009-0120] 

RIN  1625-AA00 

Safety  Zone;  Coronado  Fourth  of  July 
Fireworks;  San  Diego  Bay,  San  Diego, 
CA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  the  San  Diego 
Bay  in  support  of  the  Coronado  Fourth 
of  July  Fireworks.  This  temporary  safety 
zone  is  necessary  to  provide  for  the 
safety  of  crew,  spectators,  and  other 
users  and  vessels  of  the  waterway. 
Persons  and  vessels  are  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  within  this  temporary  safety 
zone  unless  authorized  by  the  Captain 
of  the  Port  or  his  designated 
representative. 

DATES:  Comments  and  related  material 
must  be  received  by  the  Coast  Guard  on 
or  before  May  27,  2009. 

ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  USCG- 
2009-0120  using  any  one  of  the 
following  methods: 

(1)  Federal  eRulemaking  Portal: 
littp:/ / www. regulations. gov. 

(2)  Fax:202-493-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329. 

To  avoid  duplication,  please  use  only 
one  of  these  methods.  See  the  “Public 
Participation  and  Request  for 
Comments”  portion  of  the 

SUPPLEMENTARY  INFORMATION  section 
below  for  instructions  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  proposed 
rule,  call  Petty  Officer  Kristen  Beer, 
USCG,  Waterways  Management,  U.S. 
Coast  Guard  Sector  San  Diego  at  (619) 
278-7262.  If  you  have  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Renee  V.  Wright,  Program 
Manager,  Docket  Operations,  telephone 
202-366-9826. 


SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http:// 
www.regulations.gov  and  will  include 
any  personal  information  you  have 
provided. 

Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking  (USCG-2009-0120), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  provide  a  reason  for  each 
suggestion  or  recommendation.  You 
may  submit  your  comments  and 
material  online  (via  http:// 
www.regulations.gov)  or  by  fax,  mail  or 
hand  delivery,  but  please  use  only  one 
of  these  means.  If  you  submit  a 
comment  online  via  http:// 
www.regulations.gov,  it  will  be 
considered  received  by  the  Coast  Guard 
when  you  successfully  transmit  the 
comment.  If  you  fax,  hand  delivery  or 
mail  your  comment,  it  will  be 
considered  as  having  been  received  by 
the  Coast  Guard  when  it  is  received  at 
the  Docket  Management  Facility.  We 
recommend  that  you  include  your  name 
and  a  mailing  address,  an  e-mail 
address,  or  a  telephone  number  in  the 
body  of  your  document  so  that  we  can 
contact  you  if  we  have  questions 
regarding  your  submission. 

To  submit  your  comment  online,  go  to 
http://www.regulations.gov,  select  the 
Advanced  Docket  Search  option  on  the 
right  side  of  the  screen,  insert  “USCG- 
2009-0120”  in  the  Docket  ID  box,  press 
Enter,  and  then  click  on  the  balloon 
shape  in  the  Actions  column.  If  you 
submit  your  comments  by  mail  or  hand 
delivery,  submit  them  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying  and  electronic 
filing.  If  you  submit  them  by  mail  and 
would  like  to  know  that  they  reached 
the  Facility,  please  enclose.a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period 
and  may  change  the  rule  based  on  your 
comments. 

Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.regulations.gov,  select  the 
Advanced  Docket  Search  option  on  the 
right  side  of  the  screen,  insert  USCG- 
2009-0120  in  the  Docket  ID  box,  press 


Federal  Register /Vol.  74,  No.  79 /Monday,  April  27,  2009 / Proposed  Rules 


19035 


Enter,  and  then  click  on  the  item  in  the 
Docket  ID  column.  You  may  algo  visit 
either  the  Docket  Management  Facility 
in  Room  Wl 2-140  on  the  ground  floor 
of  the  Department  of  Transportation 
West  Building,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m„  Monday 
through  Friday,  except  Federal  holidays; 
or  the  U.S.  Coast  Guard  Sector  San 
Diego,  2710  N.  Harbor  Dr.,  San  Diego, 

CA  92101  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  We  have  an  agreement  with 
the  Department  of  Transportation  to  use 
the  Docket  Management  Facility. 

Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008  issue  of  the 
Federal  Register  (73  FR  3316). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  using  one  of  the  four  methods 
specified  under  ADDRESSES.  Please 
explain  why  you  believe  a  public 
meeting  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Coronado  4th  of  July,  Inc.,  is 
sponsoring  the  Coronado  Fourth  of  July 
Fireworks,  which  would  include  a 
fireworks  presentation  originating  from 
a  barge  located  in  Glorietta  Bay  at 
approximately  32°40.68'N.,  117°10.18' 
W.  The  safety  zone  would  encompass 
all  navigable  waters  within  1200  feet  of 
the  fireworks  barge.  This  temporary 
safety  zone  is  necessary  to  provide  for 
the  safety  of  the  crew,  spectators,  and 
other  users  and  vessels  of  the  waterway. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes 
establishing  a  safety  zone  that  would  be 
enforced  from  8:45  p.m.  to  9:30  p.m.  on 
July  4,  2009.  This  safety  zone  is 
necessary  to  provide  for  the  safety  of  the 
crew,  spectators,  and  othertisers  and 
vessels  of  the  waterway.  Persons  and 
vessels  would  be  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative.  The  limits 
of  the  safety  zone  are  all  navigable 


waters  within  1200  feet  of  the  fireworks 
barge  located  in  Glorietta  Bay  at 
approximately  32°40.68'N.,  117°10.18' 
W. 

Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  This  determination  is  based  on 
the  size  and  location  of  the  safety  zone. 
Commercial  vessels  would  not  be 
hindered  by  the  safety  zone. 

Recreational  vessels  would  not  be 
allowed  to  transit  through  the 
established  safety  zone  during  the 
specified  times  unless  authorized  to  do 
so  by  the  Captain  of  the  Port  or  his 
designated  representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Glorietta 
Bay  from  8:45  p.m.  to  9:30  p.m.  on  July 
4,  2009. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  rule  would 
be  in  effect  for  only  45  minutes  late  in 
the  evening  when  vessel  traffic  is  low. 
Although  the  safety  zone  would  apply 
to  the  entire  width  of  the  bay,  traffic 
would  be  allowed  to  pass  through  the 
zone  with  the  permission  of  the  Coast 
Guard  patrol  commander.  Before  the 


effective  period,  the  Coast  Guard  would 
publish  a  local  notice  to  mariners  (LNM) 
and  would  issue  broadcast  notice  to 
mariners  (BNM)  alerts  via  marine 
channel  16  VHF  before  the  temporary 
safety  zone  is  enforced. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Petty  Officer 
Kristen  Beer,  USCG,  Waterways 
Management,  U.S.  Coast  Guard  Sector 
San  Diego  at  (619)  278-7262.  The  Coast 
Guard  will  not  retaliate  against  small 
entities  that  question  or  complain  about 
this  proposed  rule  or  any  policy  or 
action  of  the  Coast  Guard. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of  ' 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 
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Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 


standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  0023.1 
and  Commandant  Instruction 
M16475.1D,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321— 4370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  A  preliminary 
environmental  analysis  checklist 
supporting  this  determination  is 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this 
proposed  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191,  195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  a  new  temporary  zone 

§  165.T11-176  to  read  as  follows: 

§  1 65.T1 1-1 76  Safety  Zone;  Coronado 
Fourth  of  July  Fireworks;  San  Diego  Bay, 
San  Diego,  CA. 

(a)  Location,  The  limits  of  the  safety 
zone  are  all  the  navigable  waters  within 
1200  feet  of  the  fireworks  barge  located 
in  Glorietta  Bay  at  approximately 
32°40.68'  N.,  117°10.18'  W. 

(b)  Enforcement  Period.  This  section 
would  be  enforced  from  8:45  p.m.  to 


9:30  p.m.  on  July  4,  2009.  If  the  event 
concludes  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
would  cease  enforcement  of  this  safety 
zone  and  would  announce  that  fact  via 
Broadcast  Notice  to  Mariners. 

(c)  Definitions.  The  following 
definition  applies  to  this  section: 
designated  representative,  means  any 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
and  local, State,  and  Federal  law 
enforcement  vessels  who  have  been 
authorized  to  act  on  the  behalf  of  the 
Captain  of  the  Port. 

(d)  Regulations.  (1)  Entry  into,  transit 
through  or  anchoring  within  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  of  San  Diego  or 
his  designated  on-scene  representative. 

(2)  Mariners  requesting  permission  ,to 
transit  through  the  safety  zone  may 
request  authorization  to  do  so  from  the 
Patrol  Commander  (PATCOM).  The 
PATCOM  may  be  contacted  on  VHF-FM 
Channel  16. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  representative. 

(4)  Upon  being  hailed  by  U.S.  Coast 
Guard  patrol  personnel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

(5)  The  Coast  Guard  may  be  assisted 
by  other  Federal,  State,  or  local 
agencies. 

Dated:  April  9,  2009. 

T.H.  Farris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  San  Diego. 

[FR  Doc.  E9-9583  Filed  4-27-09;  8:45  am] 

BILLING  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R08-RCRA-2009-021 2;  FRL-8895-6] 

Montana:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  State  of  Montana  has 
applied  to  EPA  for  final  authorization  of 
the  changes  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
EPA  proposes  to  grant  final 
authorization  to  the  hazardous  waste 
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program  changes  submitted  by  the  State 
of  Montana.  In  the  “Rules  and 
Regulations”  section  of  this  Federal 
Register,  EPA  is  authorizing  the  changes 
in  an  immediate  final  rule.  EPA  did  not 
propose  the  rule  prior  to  issuing  the 
immediate  final  rule  because  we  believe 
this  action  is  not  controversial  and  do 
not  expect  comments  that  oppose  it.  We 
have  explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  we  get 
written  confments  that  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  proposal.  If  we  receive 
comments  that  oppose  this  action,  we 
will  publish  a  document  in  the  Federal 
Register  withdrawing  this  rule  before  it 
takes  effect.  EPA  will  then  address 
public  comments  in  a  later  final  rule 
based  on  this  proposal.  Any  parties 
interested  in  commenting  on  these 
actions  must  do  so  at  this  time.  EPA 
may  not  provide  further  opportunity  for 
comment. 

DATES:  Comments  must  be  received  on 
or  before  May  27,  2009. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R08- 
RCRA-2009-0212  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  E-mail:  cosentini.christina@epa.gov. 

•  Fax:  (303)  312-6341. 

•  Mail:  Send  written  comments  to 
Christina  Cosentini,  Solid  and 
Hazardous  Waste  Program,  EPA  Region 
8,  Mailcode  8P-HW,  1595  Wynkoop 
Street,  Denver,  Colorado  80202-1129. 

•  Hand  Delivery  or  Courier:  Deliver 
your  comments  to  Christina  Cosentini, 


Solid  and  Hazardous  Waste  Program, 
EPA  Region  8,  Mailcode  8P-HW,  1595 
Wynkoop  Street,  Denver,  Colorado 
80202-1129.  Deliveries  are  only 
accepted  during  the  Regional  Office’s 
normal  horns  of  operation.  The  public  is 
advised  to  call  in  advance  to  verify  the 
business  horns.  Special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R08-RCRA-2009- 
0212.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  CBI  or  otherwise  protected 
through  http://www.regulations.gov,  or 
e-mail.  The  Federal  Web  site  http:// 
www.regulations.gov  is  an  “anonymous 
access”  system,  which  means  EPA  will 
not  know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  an 
e-mail  comment  directly  to  EPA  rather 
than  through  http:// 
www.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties,  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 


special  characters  or  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket,  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information 
may  not  be  publicly  available,  e.g.,  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  through  http:// 
www.regulations.gov  or  in  hard  copy  at: 
EPA  Region  8,  from  9  a.m.  to  4  p.m., 
1595  Wynkoop  Street,  Denver, 

Colorado,  contact:  Christina  Cosentini, 
phone  number  (303)  312-6231,  or  the 
Montana  Department  of  Environmental 
Quality,  from  9  a.m.  to  4  p.m.,  Metcalf 
Building,  1520  East  Sixth  Avenue, 
Helena,  Montana  59620,  contact:  Robert 
Martin,  phone  number  (406)  444-4194. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Cosentini,  303-312-6231, 
cosentinf.christina@epa.gov  or  Robert 
Martin,  406—444—4194,  rmartin@mt.gov. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information,  please  see  the 
immediate  final  rule  published  in  the 
“Rules  and  Regulations”  section  of  this 

Federal  Register. 

Dated:  April  8,  2009.  \ 

Stephen  S.  Tuber, 

Acting  Regional  Administrator,  Region  8. 

[FR  Doc.  E9-9541  Filed  4-24-09;  8:45  am] 
BILUNG  CODE  6560-50-P 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  New,  Revised,  Consolidated, 
and  Deleted  Systems  of  Records 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  consolidating  and 
revising  four  systems  of  records, 
deleting  two  systems  of  records,  and 
adding  a  proposed  new  system  of 
records  under  the  Privacy  Act  of  1974. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture 
(USDA)  is  deleting  two  systems  of 
records,  consolidating  two  systems  of 
records  into  one  existing  system  of 
records;  revising  two  systems  of  records; 
and  proposing  to  create  a  new  system  of 
records  entitled,  “Census  of  Agriculture 
Records,”  USDA/NASS-3,  maintained 
by  the  National  Agricultural  Statistics 
Service  (NASS). 

DATES:  Effective  Date:  This  notice  will 
be  effective  40  days  after  publication 
June  26,  2009  unless  modified  by  a 
subsequent  notice  to  incorporate  public 
comment.  Comments  must  be  received 
on  or  before  comment  date:  May  27, 
2009. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods:  E-mail: 

ombofficer@nass.usda.gov.  Include 
system  of  records  number  in  the  subject 
line  of  the  message;  Fax:  (202)  720- 
6396;  Mail:  Mail  any  paper,  disk,  or  CD- 
ROM  to:  NASS  Clearance  Officer, 

USDA,  Room  5336A  South  Building, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-2024;  Hand 
Delivery/Courier:  NASS  Clearance 
Officer,  USDA,  Room  5336A  South 
Building,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-2024; 
Telephone  (202)  690-2388. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Nealon,  Director,  Information 
Technology  Division,  NASS,  USDA, 
South  Agriculture  Building,  Mail  Stop 


2030,  Room  5847,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
2024;  Telephone  (202)  720-2984. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 

552a),  USDA  hereby  takes  the  following 
action: 

I.  Two  systems  of  records,  USDA/ 
NASS-1,  “Administrative  Records 
Systems”  and  USDA/NASS-3, 
“Personnel  Data  Base,”  are  being 
deleted.  These  systems  of  records  are 
duplicated  by  OPM/GOVT-1,  “General 
Personnel  Records,”  and  USDA/OP-1, 
“Personnel  and  Payroll  System  for 
.USDA  Employees.” 

II.  Two  systems  of  records  maintained 
by  NASS  are  being  consolidated  into 
one  existing  system  of  records.  USDA/ 
NASS— 4,  “Agricultural  Labor  Survey,” 
and  USDA/NASS-6,  “Farm  Costs  and 
Returns  Survey,”  will  be  combined  with 
USDA/NASS-2,  “Agricultural  Survey 
Program,”  which  will  be  redesignated 
USDA/NASS-1,  “Agricultural  Survey 
Records.” 

III.  Two  systems  of  records 
maintained  by  NASS  are  being  revised 
for  the  following  reasons: 

1.  USDA/NASS-2,  “Agricultural 
Survey  Program.”  The  purposes  of  this 
revision  to  the  system  of  records  are  to 
(1)  change  the  designation  from  USDA/ 
NASS-2,  “Agricultural  Survey 
Program”  to  USDA/NASS-1, 
“Agricultural  Survey  Records;”  (2) 
consolidate  the  records  of  USDA/ 

NASS— 4,  “Agricultural  Labor  Survey” 
and  USDA/NASS-6,  “Farm  Costs  and 
Returns  Survey;”  (3)  change 
responsibility  for  maintaining  these 
records;  (4)  revise  categories  of 
individuals  covered  and  records 
maintained;  (5)  propose  new  routine 
uses;  (6)  revise  policies  and  practices  for 
storing,  retrieving,  accessing,  retaining, 
and  disposing  of  records  in  the  system; 
and  (7)  add  an  additional  authority  for 
maintenance  of  the  system.  These 
changes  are  necessary  because  data  are 
no  longer  maintained  by  Martin 
Marietta  but  maintained  at  the  USDA 
National  Information  Technology  Center 
(NITC),  and  at  the  Bureau  of  Census, 
National  Processing  Center  (NPC).  Also, 
retention  and  disposal  are  now  based  on 
National  Archives  and  Records 
Administration  (NARA)  approved 
schedules. 

2.  USDA/NASS-5,  “List  Sampling 
Frame.”  The  purposes  of  this  revision  to 
the  system  of  records  are  to  (1)  change 


the  designation  from  USDA/NASS-5  to 
USDA/NASS-2;  (2)  change 
responsibility  for  maintaining  these 
records;  (3)  revise  categories  of 
individuals  covered  and  records 
maintained;  (4)  propose  new  routine 
uses;  (5)  revise  policies  and  practices  for 
storing,  retrieving,  accessing,  retaining, 
and  disposing  of  records  in  the  system; 
and  (6)  add  an  additional  authority  for 
maintenance  of  the  system.  These 
changes  are  necessary  because  data 
formerly  maintained  at  local  NASS 
Field  Offices  and  Martin  Marietta  are 
now  at  the  USDA  National  Information 
Technology  Center  (NITC).  Also, 
retention  and  disposal  are  now  based  on 
NARA  approved  schedules. 

IV.  One  system  of  records  is  being 
added  as  follows: 

1.  USDA/NASS-3,  “Census  of 
Agriculture  Records.”  This  new  system 
of  records  is  in  support  of  the  Census  of 
Agriculture  now  being  conducted  by  the 
Agency  every  five  years.  As  required  by 
5  U.S.C.  552a  as  implemented  by  Office 
of  Management  and  Budget  (OMB) 
Circular  A-130,  Privacy  Act  Systems 
Reports  relating  to  the  revision, 
consolidation,  and  deletion  of  existing 
systems  and  the  addition  of  a  new 
system  were  sent  to  the  Chairman, 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  United  States 
Senate;  the  Chairman,  Committee  on 
Oversight  and  Governmental  Reform, 
U.S.  House  of  Representatives;  and  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  OMB. 

Dated:  April  20,  2009. 

Thomas  J.  Vilsack, 

Secretary. 

USDA/NASS-1 

System  Name:  Agricultural  Survey 
Records,  USDA/NASS-1. 

Security  Classification:  None. 

System  Location: 

Agricultural  survey  records  are 
located  at  the  following  sites: 

NASS  Headquarters,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250, 

USDA  National  Information 
Technology  Center  (NITC)  facility  at 
8930  Ward  Parkway,  Kansas  City,  MO 
64114, 

U.S.  Census  Bureau  National 
Processing  Center  (NPC)  facility  at  1201 
East  10th  Street,  Jeffersonville,  IN 
47132, 

NASS  Field  Offices. 
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The  address  of  each  Field  Office  (FO) 
is  listed  in  telephone  directories  of  the 
respective  cities  under  the  heading 
“United  States  Government,  Department 
of  Agriculture,  National  Agricultural 
Statistics  Service  (NASS),”  or  “USDA’s 
NASS  (State)  Field  Office.” 

Categories  of  Individuals  Covered  by 
the  System:  Farm  and  ranch  operators 
and  agri-businesses. 

Categories  of  Records  in  the  System: 
Information  on  farm  and  ranch 
operators  and  agri-businesses  includes 
name,  address,  telephone  number,  and 
agricultural  survey  data. 

Authority  for  Maintenance  of  the  System: 

7  U.S.C.  2204,  7  U.S.C.  2276,  44  U.S.C.  3501, 
and  the  Confidential  Information  Protection 
and  Statistical  Efficiency  Act  (CIPSEA)  of 
2002. 

Agency  Official  Responsible  for 
System  of  Record: 

Associate  Administrator,  National 
Agricultural  Statistics  Service,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

Purpose(s):  The  Agricultural  Survey 
Records  system  provides  effective  and 
efficient  electronic  survey  management, 
data  entry,  data  collection,  data  editing, 
data  analysis,  and  data  summarization 
or  tabulation  for  hundreds  of 
agricultural  surveys  annually.  These 
surveys  cover  topics  such  as  crop 
production,  grain  stocks,  livestock, 
inventories,  prices  paid  and  received  by 
farmers  and  ranchers,  farm  labor,  farm 
income,  farm  expenditures,  farm 
numbers,  chemical  usage,  and  special 
follow-on  surveys  to  the  Census  of 
Agriculture.  The  program  generates 
county,  State,  regional,  and  national 
agricultural  statistics. ^ 

Disclosure  of  Information:  Disclosure 
may  be  made  only  to  sworn  NASS 
employees  for  the  purpose  of  compiling 
statistical  aggregates  at  the  county, 

State,  regional,  and  national  levels.  Data 
records  maintained  by  NASS  are  used 
solely  for  statistical-purposes  and  are 
confidential  under  7  U.S.C.  2204,  7 
U.S.C.  2276,  and  CIPSEA  of  2002. 
Publications  and  special  summaries  do 
not  contain  data  that  would  divulge  the 
identity  of  any  individual  operator  or 
agri-business. 

Routine  Use  of  Records:  To  the  extent 
that  disclosure  will  not  violate  any 
confidentiality  statutes,  disclosure  will 
be  made  to  appropriate  agencies,, 
entities,  and  persons  if  (1)  NASS 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (2)  NASS  has 
determined  that  as  a  result  of  the 
suspected  or  confirmed  compromises, 
there  is  a  risk  of  harm  to  economic  or 


property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by 
NASS  or  another  entity)  that  rely  upon 
the  compromised  information;  and  (3) 
the  disclosure  made  to  such  agencies, 
entities,  and  persons  is  reasonably 
necessary  to  assist  in  connection  with 
NASS’  efforts  to  respond  to  the 
suspected  or  confirmed  compromise 
and  prevent,  minimize,  or  remedy  such 
harm. 

Additionally,  this  system  provides  for 
a  routine  use  disclosure  to  agency 
contractors  who  have  been  engaged  by 
NASS  to  assist  in  the  performance  of 
services  related  to  this  system  of  records 
and  who  need  access  to  the  records  in 
order  to  perform  the  activity.  Recipients 
shall  be  required  to  comply  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  pursuant  to  5  U.S.C. 
552a(m). 

Disclosure  to  Consumer  Reporting 
Agencies:  None. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 

Storage:  Paper  copies  are  stored 
inside  at  the  locations  identified  above. 
Electronic  survey  data  are  stored  on 
NASS  and  NITC  file  servers.  Some 
survey  paper  questionnaires  are 
converted  to  electronic  format  at  NPC 
and  stored  locally  on  NPC  servers. 
Backup  data  are  stored  on  magnetic 
tapes. 

Retrievability:  Data  are  retrieved  by 
unique  identification  numbers  internal 
to  the  agency. 

Safeguards:  All  NASS  employees  are 
required  to  sign  a  pledge  of 
confidentiality  that  carries  severe  legal 
penalties  for  violating  the  pledge.  NASS 
employs  physical  security  controls, 
logical  access  controls,  technological 
controls,  auditing,  and  monitoring  of 
controls.  Paper  questionnaires  are  stored 
inside  locked  file  cabinets.  Magnetic 
backup  tapes  and  file  servers  are 
secured  within  areas  to  which  access  is 
limited  to  authorized  personnel  only. 
The  NASS  Memorandums  of 
Understanding  with  NPC  and  NITC 
contain  provisions  for  (1)  network  data 
confidentiality,  integrity,  and 
availability,  and  (2)  physical  security. 

Retention  and  Disposal:  Retention 
and  disposal  practices  are  in  accordance 
with  approved  National  Archives  and 
Records  Administration  (NARA) 
schedules. 

System  Managers)  and  Address: 
Director,  Census  and  Survey  Division, 
National  Agricultural  Statistics  Service, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250. 


Notification  Procedure:  Any 
individual  may  request  information  as 
to  whether  the  system  contains  records 
pertaining  to  him  or  her  by  contacting 
the  system  manager  at  the  address 
specified  above.  The  request  for 
information  should  contain  name, 
address,  system  of  records  name,  and 
year  that  the  agricultural  survey 
questionnaire  was  completed. 

Record  Access  Procedures:  Same  as 
notification  procedure. 

Contesting  Record  Procedures:  Any 
individual  may  obtain  information  as  to 
the  procedures  for  contesting  a  record  in 
this  system  which  pertains  to  him  or  her 
by  submitting  a  request  to  the  system 
manager  specified  above. 

Record  Source  Categories: 

Information  in  this  system  comes  solely 
from  respondents  to  NASS  agricultural 
surveys. 

Exemptions  Claimed  for  the  System: 
None. 

USD  A/N  ASS-2 

System  Name:  List  Sampling  Frame, 
USDA/NASS-2. 

Security  Classification:  None. 

System  Location:  List  sampling  frame 
records  are  located  at  the  USDA 
National  Information  Technology  Center 
(NITC)  facility  at  8930  Ward  Parkway, 
Kansas  City,  MO  64114. 

Categories  of  Individuals  Covered  by 
the  System:  Current,  recent,  and 
potential  farmers,  ranchers,  and  agri¬ 
businesses. 

Categories  of  Records  in  the  System: 
Information  on  farmers,  ranchers,  and 
agri-businesses  includes:  name,  address, 
telephone  number,  age,  race  or  ethnic 
origin,  gender,  Social  Security  Number, 
Employer  Identification  Number,  and 
some  previous  survey  or  census  data 
(called  control  data)  for  efficiently 
selecting  agricultural  samples. 

Authority  for  Maintenance  of  the  System: 

7  U.S.C.  2204,  7  U.S.C.  2276,  44  U.S.C.  3501, 
and  the  Confidential  Information  Protection 
and  Statistical  Efficiency  Act  (CIPSEA)  of 
2002. 

Agency  Official  Responsible  for 
System  of  Record: 

Associate  Administrator,  National 
Agricultural  Statistics  Service,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

Purpose(s):  The  list  sampling  frame  is 
used  to  provide  samples  of  farms, 
ranches,  and  agri-businesses  for  the 
NASS  annual  survey  program  and  to 
provide  the  mail  list  for  the  Census  of 
Agriculture  every  5  years.  The  frame  is 
securely  maintained  on  a  database 
server.  The  Social  Security  Number  and 
Employer  Identification  Number  are 
used  to  assist  in  identifying  duplication 
of  names  between  various  probability 
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list  samples  and  NASS  area  frame 
surveys.  They  are  also  used  as  part  of 
the  NASS  list  building  and  maintenance 
process  when  matching  names  currently 
on  the  NASS  list  sampling  frame  with 
lists  maintained  by  other  governmental 
agencies. 

Disclosure  of  Information:  Disclosure 
may  be  made  only  to  sworn  NASS 
employees  for  the  purpose  of  compiling 
statistical  aggregates  at  the  county, 

State,  regional,  and  national  levels.  Data 
records  maintained  by  NASS  are  used 
solely  for  statistical  purposes  and  are 
confidential  under  7  U.S.C.  2204,  7 
U.S.C.  2276,  and  CIPSEA  of  2002. 
Publications  and  special  summaries  do 
not  contain  data  that  would  divulge  the 
identity  of  any  individual  operator  or 
agri-business. 

Routine  Use  of  Records:  To  the  extent 
that  disclosure  will  not  violate  any 
confidentiality  statutes,  disclosure  will 
be  made  to  appropriate  agencies, 
entities,  and  persons  if  (1)  NASS 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (2)  NASS  has 
determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by 
NASS  or  another  entity)  that  rely  upon 
the  compromised  information;  and  (3) 
the  disclosure  made  to  such  agencies, 
entities,  and  persons  is  reasonably 
necessary  to  assist  in  connection  with 
NASS’  efforts  to  respond  to  the 
suspected  or  confirmed  compromise 
and  prevent,  minimize,  or  remedy  such 
harm. 

Additionally,  this  system  provides  for 
a  routine  use  disclosure  to  agency 
contractors  who  have  been  engaged  by 
NASS  to  assist  in  the  performance  of 
services  related  to  this  system  of  records 
and  who  need  access  to  the  records  in 
order  to  perform  the  activity.  Recipients 
shall  be  required  to  comply  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  pursuant  to  5  U.S.C. 
552a(m). 

Disclosure  to  Consumer  Reporting 
Agencies:  None. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 

Storage:  Machine  readable  name, 
address,  and  control  data  are  located  at 
the  USDA  NITC  facility  in  Kansas  City, 
MO.  Data  backups  are  stored  on 
magnetic  tapes  also  located  at  the  NITC 
facility. 


Retrievability:  Data  are  retrieved  by 
unique  identification  numbers  internal 
to  the  agency.  List  sampling  frame 
records  are  indexed  by  a  record 
identifier  assigned  by  each  NASS  Field 
Office.  Each  record  also  can  be  accessed 
by  its  Social  Security  Number. 

Safeguards:  All  NASS  employees  are 
required  to  sign  a  pledge  of 
confidentiality  that  carries  severe  legal 
penalties  for  violating  the  pledge.  NASS 
employs  physical  security  controls, 
logical  access  controls,  technological 
controls,  auditing,  and  monitoring  of 
controls.  Magnetic  backup  tapes  stored 
at  NITC  are  secured  within  areas  to 
which  access  is  limited  to  authorized 
personnel  only.  The  NASS 
Memorandum  of  Understanding  with 
NITC  contains  provisions  for  (1) 
network  data  confidentiality,  integrity, 
and  availability  and  (2)  physical 
security. 

Retention  and  Disposal:  Retention 
and  disposal  practices  are  in  accordance 
with  approved  National  Archives  and 
Records  Administration  schedules. 

System  Managers)  and  Address: 
Director,  Census  and  Survey  Division, 
National  Agricultural  Statistics  Service, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250. 

Notification  Procedure:  Any 
individual  may  request  information  as 
to  whether  the  system  contains  records 
pertaining  to  him  or  her  by  contacting 
the  system  manager  at  the  address 
specified  above.  The  request  for 
information  should  contain  name, 
address,  and  system  of  records  name. 

Record  Access  Procedures:  Same  as 
notification  procedure. 

Contesting  Record  Procedures:  Any 
individual  may  obtain  information  as  to 
the  procedures  for  contesting  a  record  in 
this  system  which  pertains  to  him  or  her 
by  submitting  a  request  to  the  system 
manager  specified  above. 

Record  Source  Categories:  Names  to 
update  the  list  sampling  frame  are 
assembled  from  a  variety  of  sources. 
Data  collected  by  NASS  from  the 
Agricultural  Survey  Program  and 
Census  of  Agriculture  are  also  used  to 
update  the  list  sampling  frame  records. 

Exemptions  Claimed  for  the  System: 
None. 

USD  A/N  ASS-3 

System  Name:  Census  of  Agriculture 
Records,  USDA/NASS-3. 

Security  Classification:  None. 

System  Location: 

Census  of  Agriculture  records  are 
located  at  the  following  sites: 

NASS  Headquarters,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250, 


USDA  National  Information 
Technology  Center  (NITC)  facility  at 
8930  Ward  Parkway,  Kansas  City,  MO 
64114, 

U.S.  Census  Bureau  National 
Processing  Center  (NPC)  facility  at  1201 
East  10th  Street,  Jeffersonville,  IN 
47132. 

Categories  of  Individuals  Covered  by 
the  System:  Farm  and  ranch  operators. 

Categories  of  Records  in  the  System: 
Information  on  farm  and  ranch 
operators  includes  name,  address, 
telephone  number,  age,  race  or  ethnic 
origin,  gender,  and  census  agricultural 
data. 

Authority  for  Maintenance  of  the  System: 

7  U.S.C.  2204g,  7  U.S.C.  2276,  44  U.S.C. 

3501,  and  the  Confidential  Information 
Protection  and  Statistical  Efficiency  Act 
(CIPSEA)  of  2002. 

Agency  Official  Responsible  for 
System  of  Record: 

Associate  Administrator,  National 
Agricultural  Statistics  Service,  1400 
Independence  Avenue,  SW., 

Washington,  DC  20250. 

Purpose(s):  The  Census  of 
Agriculture,  conducted  every  5  years, 
measures  the  economic  well-being  of 
farm  and  ranch  operators.  This  is 
achieved  by  collecting,  tabulating,  and 
analyzing  data  on  a  range  of  agricultural 
issues  such  as  crop  production, 
livestock  inventories,  labor  costs,  farm- 
related  expenses,  assets,  and  income  to 
provide  county,  State,  regional,  and 
national  agricultural  statistics. 

Disclosure  of  Information:  Disclosure 
may  be  made  only  to  sworn  NASS 
employees  for  the  purpose  of  compiling 
statistical  aggregates  at  the  county, 

State,  regional,  and  national  levels.  Data 
records  maintained  by  NASS  are  used 
solely  for  statistical  purposes  and  are 
confidential  under  7  U.S.C.  2204,  7 
U.S.C.  2276,  and  CIPSEA  of  2002. 
Publications  and  special  summaries  do 
not  contain  data  that  would  divulge  the 
identity  of  any  individual  operator  or 
agri-business. 

Routine  Use  of  Records:  To  the  extent 
that  disclosure  will  not  violate  any 
confidentiality  statutes,  disclosure  will 
be  made  to  appropriate  agencies, 
entities,  and  persons  if  (1)  NASS 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (2)  NASS  has 
determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by 
NASS  or  another  entity)  that  rely  upon 
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the  compromised  information;  and  (3) 
the  disclosure  made  to  such  agencies, 
entities,  and  persons  is  reasonably 
necessary  to  assist  in  connection  with 
NASS’  efforts  to  respond  to  the 
suspected  or  confirmed  compromise 
and  prevent,  minimize,  or  remedy  such 
harm. 

Additionally,  this  system  provides  for 
a  routine  use  disclosure  to  agency 
contractors  who  have  been  engaged  by 
NASS  to  assist  in  the  performance  of 
services  related  to  this  system  of  records 
and  who  need  access  to  the  records  in 
order  to  perform  the  activity.  Recipients 
shall  be  required  to  comply  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  pursuant  to  5  U.S.C. 
552a(m). 

Disclosure  to  Consumer  Reporting 
Agencies:  None. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 

Storage:  Census  paper  questionnaires 
are  converted  into  electronic  format  at 
NPC  and  stored  locally  on  NPC  servers. 
Electronic  copies  are  transmitted  to 
NASS  servers  located  at  NITC  for 
storage  and  processing.  Data  backups 
are  stored  on  magnetic  tapes. 

Retrievability:  Data  are  retrieved  by 
unique  identification  numbers  internal 
to  the  agency. 

Safeguards:  All  NASS  employees  are 
required  to  sign  a  pledge  of 
confidentiality  that  carries  severe  legal 
penalties  for  violating  the  pledge.  NASS 
employs  physical  security  controls, 
logical  access  controls,  technological 
controls,  auditing,  and  monitoring  of 
controls.  Paper  questionnaires  at  NPC 
are  stored  inside  secured  spaces. 
Magnetic  backup  tapes  stored  at  NITC 
and  NPC  are  secured  within  areas  to 
which  access  is  limited  to  authorized 
personnel  only.  The  NASS 
Memorandums  of  Understanding  with 
NPC  and  NITC  contain  provisions  for  (1) 
network  data  confidentiality,  integrity, 
and  availability,  and  (2)  physical 
security. 

Retention  and  Disposal:  Retention 
and  disposal  practices  are  in  accordance 
with  approved  National  Archives  and 
Records  Administration  schedules. 

System  Manager(s)  and  Address: 
Director,  Census  and  Survey  Division, 
National  Agricultural  Statistics  Service, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250. 

Notification  Procedure:  Any 
individual  may  request  information  as 
to  whether  the  system  contains  records 
pertaining  to  him  or  her  by  contacting 
the  system  manager  at  the  address 
specified  above.  The  request  for 
information  should  contain  name, 


address,  system  of  records  name,  and 
year  that  the  Census  of  Agriculture 
questionnaire  was  completed. 

Record  Access  Procedures:  Same  as 
notification  procedure. 

Contesting  Record  Procedures:  Any 
individual  may  obtain  information  as  to 
the  procedures  for  contesting  a  record  in 
this  system  which  pertains  to  him  or  her 
by  submitting  a  request  to  the  system 
manager  specified  above.  _ 

Record  Source  Categories: 

Information  in  this  system  comes  solely 
from  responding  farmers  and  ranchers. 

Exemptions  Claimed  for  the  System: 
None. 

[FR  Doc.  E9-9482  Filed  4-24-09;  8:45  am] 

BILLING  CODE  3410-01-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Suspend  the 
Distiller’s  Grains  Survey  and  Reports 

AGENCY;  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice  of  suspension  of  data 
collection  and  publication. 

SUMMARY:  This  notice  announces  the 
intention  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  suspend  a 
currently  approved  information 
collection,  the  Distiller’s  Grains  Survey, 
and  its  associated  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  T.  Reilly,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  (202)  720—4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Distiller’s  Grains  Survey. 

OMB  Control  Number:  0535-0247. 

Expiration  Date  of  Approval:  August 
31,  2009. 

Type  of  Request:  To  suspend  a 
currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production,  disposition,  and  prices.  The 
Distiller’s  Grains  Survey  was  conducted 
as  a  one  time  only  survey  to  gather 
information  for  establishing  a  baseline 
measure  of  the  current  usage  of 
distiller’s  grains  and  identify  any 
barriers  hindering  livestock  producers 
from  utilizing  distiller’s  grains  and  other 
ethanol  by-products  in  their  feed 
rations.  NASS  will  suspend  this 
information  collection  as  of  April  27, 
2009  due  to  the  completion  of  the 
survey. 


Authority:  These  data  were  collected 
under  authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected  under 
this  authority  are  governed  by  Section  1770 
of  the  Food  Security  Act  of  1985,  7  U.S.C. 
2276,  which  requires  USDA  to  afford  strict 
confidentiality  to  non-aggregated  data 
provided  by  respondents. 

Estimate  of  Burden  :  There  will  be  no 
further  public  reporting  burden  for  this 
collection  of  information. 

Signed  at  Washington,  DC,  March  27,  2009. 
Joseph  T.  Reilly, 

Associate  Administrator. 

[FR  Doc.  E9-9483  Filed  4-24-09;  8:45  am) 

BILLING  CODE  3410-20-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  60-2008] 

Foreign-Trade  Zone  267  Fargo,  North 
Dakota,  Amendment  to  Request  for 
Manufacturing  Authority,  CNH 
America,  LLC  (Construction  and 
Agricultural  Equipment),  Fargo,  North 
Dakota 

A  request  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Fargo  Municipal  Airport 
Authority,  grantee  of  FTZ  267,  to  amend 
its  request  for  manufacturing  authority 
(construction  and  agricultural 
equipment)  under  FTZ  procedures  at 
the  manufacturing  facilities  of  CNH 
America,  LLC  (CNH)  within  FTZ  267 
Site  2. 

CNH  is  now  requesting  to  include 
additional  components  to  produce  the 
same  products  (construction  wheel 
loaders  and  farm  tractors)  as  described 
in  the  original  Federal  Register  notice 
(73  FR  54137,  9/18/2008).  The 
additional  foreign-sourced  components 
include  tubes,  hoses  and  hose 
assemblies,  tires,  seals,  decals,  c-cap 
posts,  handles,  insulation  foam, 
vulcanized  rubber  profiles,  o-rings, 
bellows,  plugs,  insulator  blocks,  mat 
protectors,  agricultural  machinery  parts, 
glass,  mirrors,  ground  cables,  pins, 
racks,  engines,  axial  piston  pumps, 
turbochargers,  air  filters,  air  cleaners, 
arm  rests,  track  frames,  axles,  steps, 
modules,  brushes,  engine  badge  cases, 
hinges,  brackets,  fuel  injection  pumps, 
viscous  couplings,  machinery  parts, 
camshafts,  transmissions,  mufflers, 
clutches,  steering  wheel  columns, 
locking  tabs,  linings,  clutches, 
couplings,  shields,  gaskets,  valves, 
motors,  convertors,  rings,  tail  lamps, 
wiper  blades,  antennas,  flasher  units, 
switches,  boxes,  electric  connectors, 
connector  snap  plugs,  headlamps, 
potentiometers,  temperature  senders 
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and  machinery  parts.  Duty  rates  range 
between  0%  and  8.5%. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  May  27,  2009.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  June  11,  2009. 

A  copy  of  the  request  will  be  available 
for  public  inspection  at  the  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  Room  2111,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW,  Washington, 
DC  20230-0002,  and  in  the  “Reading 
Room”  section  of  the  Board’s  website, 
which  is  accessible  via  http:// 
www.trade.gov/ftz.  For  further 
information,  contact  Diane  Finver  at 
Diane_Finver@ita.doc.gov,  or  (202) 
482-1367. 

Dated:  April  17,  2009. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E9-9545  Filed  4-27-09;  8:45  am] 

BILLING  CODE  351  ft-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  Of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  March 
anniversary  dates.  We  received  a  timely 
request  to  revoke  one  antidumping  duty 
order  in  part.  In  accordance  with  the 
Department’s  regulations,  we  are 
initiating  those  administrative  reviews. 
DATES:  Effective  Date:  April  27,  2009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  E.  Forbes,  Office  of  AD/CVD 
Operations,  Customs  Unit,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-4697. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 


351.213(b),  for  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  March 
anniversary  dates.  We  also  received  a 
timely  request  to  revoke  in  part  the 
antidumping  duty  order  on  Certain 
Orange  Juice  from  Brazil  with  respect  to 
one  exporter. 

Notice  of  No  Sales 

Under  19  CFR  351.213(d)(3),  the 
Department  may  rescind  a  review  where 
there  are  no  exports,  sales,  or  entries  of 
subject  merchandise  during  the  , 
respective  period  of  review  (POR)  listed 
below.  If  a  producer  or  exporter  named 
in  this  initiation  notice  had  no  exports, 
sales,  or  entries  during  the  POR,  it 
should  notify  the  Department  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register.  The  Department  will 
consider  rescinding  the  review  only  if 
the  producer  or  exporter,  as  appropriate, 
submits  a  properly  filed  and  timely 
statement  certifying  that  it  had  no 
exports,  sales,  or  entries  of  subject 
merchandise  during  the  POR.  All 
submissions  must  be  made  in 
accordance  with  19  CFR  351.303  and 
are  subject  to  verification  in  accordance 
with  section  782(i)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Six  copies 
of  the  submission  should  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Further,  in 
accordance  with  19  CFR  351.303(f)(l)(i), 
a  copy  of  each  request  must  be  served 
on  every  party  on  the  Department’s 
service  list. 

Respondent  Selection 

In  the  event  the  Department  limits  the 
number  of  respondents  for  individual 
examination  for  administrative  reviews, 
the  Department  intends  to  select 
respondents  based  on  U.S.  Customs  and 
Border  Protection  (CBP)  data  for  U.S. 
imports  during  the  POR.  We  intend  to 
release  the  CBP  data  under 
Administrative  Protective  Order  (APO) 
to  all  parties  having  an  APO  within  five 
days  of  publication  of  this  initiation 
notice  and  to  make  our  decision 
regarding  respondent  selection  within 
20  days  of  publication  of  this  Federal 
Register  notice.  The  Department  invites 
comments  regarding  the  CBP  data  and 
respondent  selection  within  10  calendar 
days  of  publication  of  this  Federal 
Register  notice. 

Separate  Rates 

In  proceedings  involving  non-market 
economy  (NME)  countries,  the 
Department  begins  with  a  rebuttable 


presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and,  thus,  should  be  assigned  a 
single  antidumping  duty  deposit  rate.  It 
is  the  Department’s  policy  to  assign  all 
exporters  of  merchandise  subject  to  an 
administrative  review  in  an  NME 
country  this  single  rate  unless  an 
exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  of  its  export 
activities  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
entity  exporting  the  subject 
merchandise  under  a  test  arising  from 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People’s  Republic  of  China,  56  FR  20588 
(May  6, 1991),  as  amplified  by  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People’s  Republic  of  China,  59  FR  22585 
(May  2, 1994).  In  accordance  with  the 
separate-rates  criteria,  the  Department 
assigns  separate  rates  to  companies  in 
NME  cases  only  if  respondents  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  government  control  over 
export  activities. 

All  firms  listed  below  that  wish  to 
qualify  for  separate-rate  status  in  the 
administrative  reviews  involving  NME 
countries  must  complete,  as 
appropriate,  either  a  separate-rate 
application  or  certification,  as  described 
below.  For  these  administrative  reviews, 
in  order  to  demonstrate  separate-rate 
eligibility,  the  Department  requires 
entities  for  whom  a  review  was 
requested,  that  were  assigned  a  separate 
rate  in  the  most  recent  segment  of  this 
proceeding  in  which  they  participated, 
to  certify  that  they  continue  to  meet  the 
criteria  for  obtaining  a  separate  rate.  The 
Separate  Rate  Certification  form  will  be 
available  on  the  Department’s  Web  site 
at  http://ia.ita.doc.gov/nme/nme-sep- 
rate.html  on  the  date  of  publication  of 
this  Federal  Register  notice.  In 
responding  to  the  certification,  please 
follow  the  “Instructions  for  Filing  the 
Certification”  in  the  Separate  Rate 
Certification.  Separate  Rate 
Certifications  are  due  to  the  Department 
no  later  than  30  calendar  days  after 
publication  of  this  Federal  Register 
notice.  The  deadline  and  requirement 
for  submitting  a  Certification  applies 
equally  to  NME-owned  firms,  wholly 
foreign-owned  firms,  and  foreign  sellers 
who  purchase  and  export  subject 
merchandise  to  the  United  States. 

Entities  that  currently  do  not  have  a 
separate  rate  from  a  completed  segment 
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of  the  proceeding 1  should  timely  file  a 
Separate  Rate  Application  to 
demonstrate  eligibility,  for  a  separate 
rate  in  this  proceeding.  In  addition, 
companies  that  received  a  separate  rate 
in  a  completed  segment  of  the 
proceeding  that  have  subsequently 
made  changes,  including,  but  not 
limited  to,  changes  to  corporate 
structure,  acquisitions  of  new 
companies  or  facilities,  or  changes  to 
their  official  company  name  2,  should 
timely  file  a  Separate  Rate  Application 
to  demonstrate  eligibility  for  a  separate 


rate  in  this  proceeding.  The  Separate 
Rate  Application  will  be  available  on 
the  Department’s  Web  site  at  http:// 
ia.ita.  doc.gov/nme/nme-sep-rate.html 
on  the  date  of  publication  of  this 
Federal  Register  notice.  In  responding 
to  the  Separate  Rate  Application,  refer 
to  the  instructions  contained  in  the 
application.  Separate  Rate  Applications 
are  due  to  the  Department  no  later  than 
60  calendar  days  of  publication  of  this 
Federal  Register  notice.  The  deadline 
and  requirement  for  submitting  a 
Separate  Rate  Application  applies 


equally  to  NME-owned  firms,  wholly 
foreign-owned  firms,  and  foreign  sellers 
that  purchase  and  export  subject 
merchandise  to  the  United  States. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  March  31,  2010. 


- 

Period  to  be  Reviewed 

Antidumping  Duty  Proceedings 

Brazil: 

Certain  Hot-Rolled  Carbon  Steel  Flat  Products  A-351-828  . 

3/1/08-2/28/09 

Companhia  Siderurgica  Paulista. 

Usinas  Siderurgicas  de  Minas  Gerais. 

Certain  Orange  Juice  A-351-840  . 

3/1/08-2/28/09 

Fischer  S/A  Agroindustria/Fischer  S.A.  Comercio,  Industria,  and  Agricultura. 

Sucocitrico  Cutrale  SA. 

Germany: 

Brass  Sheet  and  Strip  A-428-602  . 

3/1/08-2/28/09 

Wieland-Werke  AG. 

Thailand: 

Circular  Welded  Carbon  Steel  Pipe  and  Tube  A-549-502  . 

3/1/08-2/28/09 

Saha  Thai  Steel  Pipe  (Public)  Company,  Ltd. 

Pacific  Pipe  Public  Company  Limited. 

The  People’s  Republic  of  China: 

Certain  Preserved  Mushrooms3  A-570-851  . 

2/1/08-1/31/09 

Fujian  Yuxing  Fruit  &  Vegetable  Foodstuff  Development  Co.,  Ltd. 

Certain  Tissue  Paper  Products4  A-570-894  . 

3/1/0&-2/28/09 

Max  Fortune  Industrial  Limited. 

Max  Fortune  (FETDE)  Paper  Products  Co.,  Ltd. 

Seaman  Paper  Asia  Company  Limited. 

Sunlake  Decor  Co.,  Ltd. 

Glycine5  A-570-836  . 

3/1/08-2/28/09 

Aditya  Chemicials. 

Advance  Exports. 

A.H.A.  International  Company,  Ltd. 

Aico  Laboratories  Ltd. 

Ajinomoto  Co.,  Inc. 

Amishi  Drugs  &  Chemicals,  Ltd. 

Amol  Biotech  Limited. 

Antai  Bio-Tech  Co.,  Limited. 

Baoding  Mantong  Fine,  Chemistry  Co.,  Ltd. 

Beijing  Jian  Li  Pharmaceutical  Co.,  Ltd. 

Bimal  Pharma,  Pvt.  Ltd. 

Bulk  Medicines  &  Pharmaceuticals  GmbH. 

- 

CBC  Co.,  Ltd. 

Changzhou  Dahua  Importer  and  Exporter  Group. 

Chelest  Corporation. 

Chem-Base  (Nantong)  Laboratories  Company. 

CIBA  Inc. 

China  Jiangsu  International. 

Degussa  Rexim  (Nanning)  Pharmaceutical  Co.,  Ltd. 

Dhow  International. 

Du-Hope  International  Group. 

Euro  Asian  Industrial  Co. 

Frezco  Corporation.  , 

Generic  Chemical  Co.  Ltd. 

Grand  Overseas  Economic  Development  Co.,  Ltd. 

Green  Carbon  Products  Co.,  Ltd. 

Haerim  Chemical  Co.  Ltd. 

Hayashi  Pure  Chemical  Industries  Co.  Ltd. 

1  Such  entities  include  entities  that  have  not 
participated  in  the  proceeding,  entities  that  were 
preliminarily  granted  a  separate  rate  in  any 
currently  incomplete  segment  of  the  proceeding 
(e.g.,  an  ongoing  administrative  review,  new 


shipper  review,  etc.)  and  entities  that  lost  their 
separate  rate  in  the  most  recently  complete  segment 
of  the  proceeding  in  which  they  participated. 

2  Only  changes  to  the  official  company  name, 
rather  than  trade  names,  need  to  be  addressed  via 


a  Separate  Rate  Application.  Information  regarding 
new  trade  names  may  be  submitted  via  a  Separate 
Rate  Certification. 
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Period  to  be  Reviewed 


Hebei  Donghua  Chemical  Corporation. 

Hua  Yip  Co.,  Ltd. 

Hubei  Guangji  Pharmaceutical  Co.,  Ltd. 

Huzhou  New  Century  International  T rade  Co. 

Jiangsu  Sumec  Group  Corp. 

Jiangxi  Ansun  Chemical  Technology  Co.,  Ltd. 

Jizhou  City  Huayang  Chemical  Co.,  Ltd. 

Keele  Warehousing  &  Logistics. 

Kenko  Corporation. 

Kraemer  &  Martin  GmbH. 

Korea  Bio-Gen  Co.  Ltd. 

Kumar  Chemical  Industries. 

Kowa  Company  Ltd. 

Kyowa  Hakko  Kogyo  Co.,  Ltd. 

Long  Dragon  Company  Ltd. 

Longwin  International  Inc. 

Maruzen  Chemicals  Company  Limited. 

Nantong  Dongchang  Chemical  Industry  Corp. 

Nantong  Weifu  Foreign  Trade  Co.,  Ltd. 

Nu-scaan  Nutraceuticals,  Ltd. 

Nutracare  International. 

Orichem  International  Ltd. 

Paras  Intermediates  Pvt.  Ltd. 

Pharmatec  Co.,  Ltd. 

Protech  International  (Hong  Kong)  Co. 

Pudong  Trans  USA,  Inc. 

Qingdao  Highroad  International  Trade  Co. 

Qingdao  Samin  Chemical  Co.,  Ltd. 

Salvi  Chemical  Industries. 

Samin  Chemical  Co.,  Ltd. 

Santee  Chemicals  Corp. 

Schenker  China  Ltd. 

Seino  Logix  Co.  Ltd. 

Shanghai  Dayue  International. 

Shanghai  Freemen  Lifescience  Co.,  Ltd. 

Shanghai  Light  Industrial. 

Shanghai  Waseta  International. 

Shijiazhuang  Kingway  Chemical  Co. 

Showa  Denko  K.K. 

Sinochem  Jiangsu  Corporation. 

Sinochem  Qingdao  Company,  Ltd. 

Sinc=u'eet  Company,  Ltd. 

Sisco  Research  Laboratories  Pvt.,  Ltd. 

Suru  Chemicals  and  Pharmaceuticals,  Pvt.  Ltd. 

Suzhou  Everich  Import  &  Export  Co.,  Ltd. 

Suzhou  Textiles,  Silk  Light  Industrial  Products,  Arts  and  Crafts  l/E  Co.,  Ltd. 
Suzhou  Vitajoy  Bio-Tech  Co.  Ltd. 

Suzhou  Xingyue  Import  Export  Company  Limited. 

Tablets  4  Less. 

Taigene  Global  Enterprises  Ltd. 

Taiwan  Hopax  Chemicals  Mfg.  Co.,  Ltd. 

Talke  Belgie. 

Tessenderlo  Chemie  NV.  * 

Tianjin  Tiancheng  Pharmaceutical  Company. 

Uniexpress  Limited. 

Weifang  Sunwin  Chemicals,  Ltd. 

Wenda  Co.,  Ltd. 

Yuki  Gosei  Kogyo  Co.,  Ltd. 

Sodium  Hexametaphosphate  6  A-570-908  . 

Hubei  Xingfa  Chemical  Group  Co.,  Ltd. 


9/14/07-02/28/09 


Countervailing  Duty  Proceedings 


Turkey: 

Welded  Carbon  Steel  Pipe  and  Tube  C-489-502  .. 
Borusan  Group. 

Borusan  Mannesmann  Boru  Sanayi  ve  Ticaret  A.S. 
Borusan  Istikbal  Ticaret  T.A.S. 

Yucel  Boru  Group. 

Cayirova  Boru  Sanayi  ve  Ticaret  A.S. 

Yucelboru  Ihracat  Ithalat  ve  Pazarlama  A.S. 

Yucel  Boru  ve  Profit  Endustrisi  A.S. 

Tosyali  dis  Ticaret  A.S. 

Toscelik  Profit  ve  Sac  Endustrisi  A.S. 


1/1/08-12/31/08 


None. 


Suspension  Agreements 


Federal  Register / Vol.  74,  No.  79 /Monday,  April  27,  2009 /Notices 


19045 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  19  CFR  351.211  or  a 
determination  under  19  CFR 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine,  consistent  with  FAG  Italia  v. 
United  States,  291  F.3d  806  (Fed.  Cir. 
2002),  as  appropriate,  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is' 
requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305.  On 
January  22,  2008,  the  Department 
published  Antidumping  and 
Countervailing  Duty  Proceedings: 
Documents  Submission  Procedures; 
APO  Procedures  (73  FR  3634).  Those 
procedures  apply  to  administrative 
reviews  included  in  this  notice  of 
initiation.  Parties  wishing  to  participate 
in  any  of  these  administrative  reviews 
should  ensure  that  they  meet  the 
requirements  of  these  procedures  (e.g., 
the  filing  of  separate  letters  of 
appearance  as  discussed  at  19  CFR 
351.103(d)). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1765(a)),  and  19  CFR 
35i.221(c)(l)(i). 


3  If  the  above-named  company  does  not  qualify 
for  a  separate  rate,  all  other  exporters  of  Certain 
Preserved  Mushrooms  from  the  People’s  Republic 
of  China  who  have  not  qualified  for  a  separate  rate 
are  deemed  to  be  covered  by  this  review  as  part  of 
the  single  PRC  entity  of  which  the  named  exporters 
are  a  part.  Also,  this  case  was  inadvertently  omitted 
from  the  initiation  notice  that  published  on  March 
24.  2009  (74  FR  12310). 

4  If  one  of  the  above-named  companies  does  not 
qualify  for  a  separate  rate,  all  other  exporters  of 
Certain  Tissue  Paper  Products  from  the  People’s 
Republic  of  China  who  have  not  qualified  for  a 
separate  rate  are  deemed  to  be  covered  by  this 
review  as  part  of  the  single  PRC  entity  of  which  the 
named  exporters  are  a  part. 

5  If  one  of  the  above-named  companies  does  not 
qualify  for  a  separate  rate,  all  other  exporters  of 
Glycine  from  the  People’s  Republic  of  China  who 
have  not  qualified  for  a  separate  rate  are  deemed  to 
be  covered  by  this  review  as  part  of  the  single  PRC 
entity  of  which  the  named  exporters  are  a  part. 

6  If  one  of  the  above-named  companies  does  not 
qualify  for  a  separate  rate,  all  other  exporters  of 


Dated:  April  21,  2009. 

John  M.  Andersen, 

Acting  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations. 

(FR  Doc.  E9-9587  Filed  4-24-09;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-428-801] 

Ball  Bearings  and  Parts  Thereof  From 
Germany:  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review  Pursuant  to  a  Court  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  June  29,  2007,  the  United 
States  Court  of  International  Trade  (CIT) 
affirmed  the  redetermination  of  the 
Department  of  Commerce  (the 
Department)  on  voluntary  remand  of  the 
final  results  of  the  administrative  review 
of  the  antidumping  duty  order  on  ball 
bearings  and  parts  thereof  from 
Germany.  See  Paul  Muller  Industrie 
GmbH  &  Co.  v.  United  States,  502  F. 
Supp.  2d  1271  (CIT  2007).  The 
Department  is  amending  the  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  ball 
bearings  and  parts  thereof  from 
Germany  covering  the  period  of  review 
May  1,  2002,  through  April  30,  2003,  to 
reflect  the  CIT’s  order. 

DATES:  Effective  Date:  April  27,  2009. 
FOR  FURTHER  INFORMATION  CONTACT: 

Yang  Jin  Chun  or  Richard  Rimlinger, 
AD/CVD  Operations,  Office  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-5760  or  (202)  482- 
4477,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  15,  2004,  the 
Department  published  the  final  results 
of  the  administrative  review  of  the 
antidumping  duty  order  on  ball  bearings 
and  parts  thereof  from  Germany  for  the 
period  May  1,  2002,  through  April  30, 
2003.  See  Antifriction  Bearings  and 
Parts  Thereof  From  France,  et  al.:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Rescission  of 


Sodium  Hexametaphosphate  from  the  People’s 
Republic  of  China  who  have  not  qualified  for  a 
separate  rate  are  deemed  to  be  covered  by  this 
review  as  part  of  the  single  PRC  entity  of  which  the 
named  exporters  are  a  part. 


Administrative  Reviews  in  Part,  and 
Determination  To  Revoke  Order  in  Part, 
69  FR  55574  (September  15,  2004) 

[Final  Results).  The  Final  Results  were 
amended  in  Ball  Bearings  and  Parts 
Thereof  From  Germany;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  69  FR  63507 
(November  2,  2004)  (Amended  Final  ' 
Results). 

Paul  Muller  Industrie  GmbH  &  Co. 
(Paul  Muller)  and  Timken  US 
Corporation1  filed  lawsuits  challenging 
the  Final  Results  as  amended  by  the 
Amended  Final  Results.  The 
Department  requested  a  voluntary 
remand  on  two  issues.  On  May  26,  2006, 
the  CIT  granted  the  Department’s 
request  and  ordered  the  Department  to 
correct  a  ministerial  error  involving  a 
billing  adjustment  reported  by  Paul 
Muller  for  one  home-market 
transaction,  and  to  recalculate  its 
antidumping  margin  accordingly,  and 
explain  its  treatment  of  Paul  Muller’s 
inventory  carrying  costs.  See  Paul 
Muller  Industrie  GmbH  &  Co.  v.  United 
States,  435  F.  Supp.  2d  1241, 1246-47 
(CIT  2006)  (Paul  Muller  2006) 

In  accordance  with  the  CIT’s  remand 
order  in  Paul  Muller  2006,  the 
Department  filed  its  redetermination  on 
remand  of  the  final  results  (remand 
results)  on  September  13,  2006.  In  its 
remand  results,  the  Department 
corrected  the  ministerial  error  apd  made 
a  change  to  its  treatment  of  the 
inventory  carrying  costs  to  ensure  that 
home-market  and  U.S.  inventory 
carrying  costs  were  calculated  on  a 
consistent  basis.  On  June  29,  2007,  the 
CIT  affirmed  the  Department’s  remand 
results.  See  Paul  Muller  Industrie  GmbH 
&■  Co.  v.  United  States,  502  F.  Supp.  2d 
1271  (CIT  2007). 

Amended  Final  Results  of  the  Review 

Based  on  the  remand  results,  we  are 
amending  the  weighted-average  margin 
for  Paul  Muller  for  the  period  May  1, 
2002,  through  April  30,  2003,  from  0.44 
percent  to  0.46  percent. 

Assessment  of  Duties 

The  Department  has  determined,  and 
U.S.  Customs  and  Border  Protection 
shall  assess,  antidumping  duties  on  all 
appropriate  entries  covered  by  these 
amended  final  results. 

Notifications 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 


1  Timken  US  Corporation  is  currently  known  as 
the  Timken  Company. 
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liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Department’s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  as  explained  in 
the  APO  itself.  See  19  CFR 
351.305(a)(3).  Timely  written 
notification  of  the  destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

We  are  issuing  and  publishing  these 
amended  final  results  of  administrative 
review  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  the  Tariff  Act  of 
1930,  as  amended. 

Dated:  April  21,  2009. 

Ronald  K.  Lorentzen, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E 9— 9524  Filed  4-24-09;  8:45  am] 

BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  From 
the  People’s  Republic  of  China: 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  the  2007-2008 
Administrative  Review  of  the 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  Effective  Date:  April  27,  2009, 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Veith  or  Brendan  Quinn,  AD/ 
CVD  Operations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  pf 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-4295  or  (202)  482- 
5848,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  30,  2008,  the  Department  of 
Commerce  (“the  Department”)  initiated 
the  administrative  review  of  the 
antidumping  duty  order  on  tapered 


roller  bearings  and  parts  thereof, 
finished  or  unfinished  (“TRBs”),  from 
the  People’s  Republic  of  China  (“PRC”) 
for  the  period  June  1,  2007  through  May 
31,  2008.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews,  Request  for  Revocation  in  Part, 
and  Deferral  of  Administrative  Review, 

73  FR  44220  (July  30,  2008).  On 
February  19,  2009,  the  Department 
published  a  notice  in  the  Federal 
Register  extending  the  time  limit  for  the 
preliminary  results  of  review  by  90 
days,  until  June  1,  2009.  See  Tapered 
Roller  Searings  and  Parts  Thereof, 
Finished  or  Unfinished,  from  the 
People’s  Republic  of  China:  Extension  of 
Time  Limit  for  the  Preliminary  Results 
of  the  2007-2008  Administrative  Review 
of  the  Antidumping  Duty  Order,  74  FR 
7661  (February  19,  2009). 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (“the  Act”), 
requires  the  Department  to  make  a 
preliminary  determination  in  an 
administrative  review  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  results  are  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary 
determination  to  a  maximum  of  365 
days  after  the  last  day  of  the  anniversary 
month. 

Extension  of  Time  Limit  of  Preliminary 
Results 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  current  extended 
time  limit  because  the  Department 
requires  additional  time  to  analyze  the 
supplemental  questionnaire  responses 
and  issue  additional  supplemental 
questionnaires,  if  necessary.  Therefore, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  by  an  additional  30  days.  Thus, 
the  preliminary  results  of  this  review 
are  being  fully  extended  by  120  days 
from  the  original  deadline  of  March  2, 
2009,  which  results  in  a  new  deadline 
of  June  30,  2009.  The  final  results 
continue  to  be  due  120  days  after  the 
publication  of  the  preliminary  results. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(3)(A)  and  777(i)(l)  of  the  Act. 


Dated:  April  21,  2009. 

John  M.  Andersen, 

Acting  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations. 

[FR  Doc.  E9-9562  Filed  4-24-09;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-836] 

Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  Products  From  the 
Republic  of  Korea:  Final  Results  of  - 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  December  19,  2008,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon-quality  steel  plate 
products  (steel  plate)  from  the  Republic 
of  Korea  (Korea).  The  period  of  review 
is  February  1,  2007,  through  January  31, 
2008.  We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
an  examination  of  our  calculations,  we 
have  made  changes  for  the  final  results. 
The  final  weighted-average  dumping 
margin  is  listed  below  in  the  “Final 
Results  of  the  Review”  section  of  this 
notice. 

DATES:  Effective  Date:  April  27,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Lyn 
Johnson  or  Minoo  Hatten,  AD/CVD 
Operations,  Office  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-5287  and  (202) 
482-1690,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  19,  2008,  the 
Department  published  Certain  Cut-to- 
Length  Carbon-Quality  Steel  Plate 
Products  From  the  Republic  of  Korea: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  73  FR 
77614  (December  19,  2008)  ( Preliminary 
Results),  in  the  Federal  Register.  The 
administrative  review  covers  one 
producer  of  the  subject  merchandise, 
Dongkuk  Steel  Mill  Co.,  Ltd.  (DSM). 

We  invited  parties  to  comment  on  the 
Preliminary  Results.  We  received  case 
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briefs  from  DSM  and  a  domestic 
producer  and  interested  party, 
ArcelorMittal- USA  Inc.  (ArcelorMittal). 
We  received  a  rebuttal  brief  from  DSM. 

At  the  request  of  ArcelorMittal,  we  held 
a  hearing  on  February  4,  2009. 

We  have  conducted  this  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Order 

The  products  covered  by  the 
antidumping  duty  order  are  certain  hot- 
rolled  carbon-quality  steel:  (1) 

Universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  mm  but  not  exceeding  1250  mm, 
and  of  a  nominal  or  actual  thickness  of 
not  less  than  4  mm,  which  are  cut-to- 
length  (not  in  coils)  and  without 
patterns  in  relief),  of  iron  or  non-alloy- 
quality  steel;  and  (2)  flat-rolled 
products,  hot-rolled,  of  a  nominal  or 
actual  thickness  of  4.75  mm  or  more  and 
of  a  width  which  exceeds  150  mm  and 
measures  at  least  twice  the  thickness, 
and  which  are  cut-to-length  (not  in 
coils).  Steel  products  included  in  the 
scope  of  the  order  are  of  rectangular, 
square,  circular,  or  other  shape  and  of 
rectangular  or  non-rectangular  cross- 
section  where  such  non-rectangular 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  “worked  after  rolling”)  -  for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges.  Steel 
products  that  meet  the  noted  physical 
characteristics  that  are  painted, 
varnished,  or  coated  with  plastic  or 
other  non-metallic  substances  are 
included  within  the  scope.  Also, 
specifically  included  in  the  scope  of  the 
order  are  high  strength,  low  alloy 
(HSLA)  steels.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Steel  products 
included  in  the  scope,  regardless  of 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions,  are 
products  in  which:  (1)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements,  (2)  the 
carbon  content  is  two  percent  or  less,  by 
weight,  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1 .50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aluminum, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25  percent  of  nickel,  or  0.30 
percent  of  tungsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobium,  or  0.41  percent  of  titanium,  or 


0.15  percent  of  vanadium,  or  0.15 
percent  zirconium.  All  products  that 
meet  the  written  physical  description, 
and  in  which  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
of  the  order  unless  otherwise 
specifically  excluded.  The  following 
products  are  specifically  excluded  from 
the  order:  (1)  Products  clad,  plated,  or 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastic  or  other  non-metallic 
substances;  (2)  SAE  grades  (formerly 
AISI  grades)  of  series  2300  and  above; 

(3)  products  made  to  ASTM  A710  and 
A736  or  their  proprietary  equivalents; 

(4)  abrasion-resistant  steels  (i.e.,  USS 
AR  400,  USS  AR  500);  (5)  products 
made  to  ASTM  A202,  A225,  A514  grade 
S,  A517  grade  S,  or  their  proprietary 
equivalents;  (6)  ball  bearing  steels;  (7) 
tool  steels;  and  (8)  silicon  manganese 
steel  or  silicon  electric  steel.  Imports  of 
steel  plate  are  currently  classified  in  the 
HTSUS  under  subheadings 
7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  72ll. 14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7225.40.3050, 

7225.40.7000,  7225.50.6000, 

'  7225.99.0090,  7226.91.5000, 

7226.91.7000,  7226.91.8000,  and 
7226.99.0000.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  The  written 
description  of  the  merchandise  covered 
by  the  order  is  dispositive. 

Analysis  of  Comments  Received 

The  issues  raised  in  the  case  and 
rebuttal  briefs  are  addresse'd  in  the 
“Issues  and  Decision  Memorandum” 
(Decision  Memorandum)  from  John  M. 
Andersen,  Acting  Deputy  Assistant 
Secretary,  to  Ronald  K.  Lorentzen, 
Acting  Assistant  Secretary,  dated  April 
20,  2009,  which  is  hereby  adopted  by 
this  notice.  A  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
have  responded  is  in  the  Decision 
Memorandum  and  attached  to  this 
notice  as  an  Appendix.  The  Decision 
Memorandum,  which  is  a  public 
document,  is  on  file  in  the  Central 
Records  Unit,  main 

Department  building,  Room  1117  and 
accessible  on  the  Web  at  http:// 
ia.ita.doc.gov/frn/index.  html.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 


Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  the 
comments  received,  we  corrected  an 
error  involving  the  improper  setting  of 
the  length  of  the  control  numbers  we 
use  for  matching  U.S.  sales  to  home- 
market  sales.  The  error  resulted  in 
incorrect  matches  of  U.S.  sales  to  home- 
market  sales.  We  have  corrected  this 
error.  See  the  Final  Analysis 
Memorandum  for  DSM  dated  April  20, 
2009,  for  detailed  information  on  this 
correction. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  weighted-average 
dumping  margin  for  DSM  is  5.59 
percent  for  the  period  February  1,  2007, 
through  January  31,  2008. 

Assessment  Rates 

The  Department  shall  determine,  and 
U.S.  Customs  and  Border  Protection 
(CBP)  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  In  accordance 
with  19  CFR  351.212(b)(1),  we  have 
calculated  an  importer-specific 
assessment  rate  for  these  final  results  of 
review.  We  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  the  reported  importer.  We  will 
instruct  CBP  to  assess  the  importer- 
specific  rate  uniformly  on  all  entries  of 
subject  merchandise  made  by  the 
relevant  importer  during  the  period  of 
review.  See  19  CFR  351.212(b). 

The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  6,  2003.  See  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003)  (Assessment  of 
Antidumping  Duties).  This  clarification 
will  apply  to  entries  of  subject 
merchandise  during  the  period  of 
review  produced  by  DSM  for  which 
DSM  did  not  know  its  merchandise  was 
destined  for  the  United  States.  In  such 
instances,  we  will  instruct  CBP  to 
liquidate  unreviewed  entries  of  DSM- 
produced  merchandise  at  the  all-others 
rate  if  there  is  no  rate  for  the 
intermediate  company(ies)  involved  in 
the  transaction.  For  a  full  discussion  of 
this  clarification,  see  Assessment  of 
Antidumping  Duties. 

The  Department  will  issue  liquidation 
instructions  to  CBP  15  days  after  the 
publication  of  these  final  results  of 
review. 

Cash-Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  steel  plate  from  Korea  entered,  or 
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withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(2)(C)  of  the  Act:  (1)  the  cash- 
deposit  rate  for  DSM  will  be  5.59 
percent;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash-deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  less-than- 
fair-value  investigation  but  the 
manufacturer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  if  neither  the 
exporter  nor  the  manufacturer  has  its 
own  rate,  the  cash-deposit  rate  will  be 
0.98  percent,  the  all-others  rate 
established  in  the  LTFV  investigation,1 
adjusted  for  the  export-subsidy  rate  in 
the  companion  countervailing  duty 
investigation.2  These  deposit 
requirements  shall  remain  in  effect  until 
further  notice. 

Notification 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402(f)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  the  destruction  of  APO 


1  See  Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-To-Length 
Carbon-Quality  Steel  Plate  Products  from  Korea,  64 
FR  73196,  73214  (December  29, 1999).  See  also 
Memorandum  To  The  File  from  Lyn  Johnson 
concerning  All-Others  Rate,  dated  December  12, 
2008. 

2  See  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Cut-to-Length  Carbon- 
Quality  Steel  Plate  From  the  Republic  of  Korea,  64 
FR  73176,  73181-86  (December  29, 1999),  as 
amended  in  Notice  of  Amended  Final 
Determinations:  Certain  Cut-to-Length  Carbon- 
Quality  Steel  Plate  From  India  and  the  Republic  of 
Korea;  and  Notice  of  Countervailing  Duty  Orders: 
Certain  Cut-To-Length  Carbon-Quality  Steel  Plate 
From  France,  India,  Indonesia,  Italy,  and  the 
Republic  of  Korea,  65  FR  6587,  6588  (February  10, 
2000). 


materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  final  results  of  administrative 
review  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Act. 

Dated:  April  20,  2009. 

Ronald  K.  Lorentzen, 

Acting  Assistant  Secretary  for  Import 
Administration . 

Appendix 

List  of  Issues  Addressed  in  the  Issues 
and  Decision  Memorandum 

Comment  1  -  U.S.  Indirect  Selling 
Expenses 

Comment  2  -  Home-Market  Freight 
Expenses 

Comment  3  -  Brokerage  and  Handling 
Expenses 

Comment  4  -  Short-Term  Interest  Rate 

Comment  5  -  Bank  Charges 

[FR  Doc.  E9-9553  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-533-81 0] 

Stainless  Steel  Bar  From  India: 
Extension  of  Time  Limit  for  the  Final 
Results  of  the  2007-2008  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  27,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Holland,  AD/CVD  Operations, 
Office  1,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
482-1279. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  21, 1995,  the  Department 
of  Commerce  (“Department”)  published 
the  antidumping  duty  order  on  stainless 
steel  bar  (“SSB”)  from  India.  See 
Antidumping  Duty  Orders:  Stainless 
Steel  Bar  from  Brazil,  India  and  Japan, 
60  FR  9661  (February  21,  1995).  On 
March  31,  2008,  in  accordance  with 
section  751(a)  of  the  Tariff  Act  of  1930, 


as  amended  (“the  Act”),  we  initiated  an 
administrative  review  of  the  order  for 
two  companies.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Beviews,  Request  for' 
Revocation  in  Part,  and  Deferral  of 
Administrative  Review,  73  FR  16837 
(March  31,  2008).  On  March  6,  2009,  the 
Department  published  its  preliminary 
results  of  the  2007-2008  antidumping 
duty  administrative  review.  See 
Stainless  Steel  Bar  From  India: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  74  FR  9787 
(March  6,  2009).  The  final  results  for 
this  review  are  currently  due  no  later 
than  July  6,  2009. 

Extension  of  Time  Limit  of  Final 
Results 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  final 
results  within  120  days  after  the  date  on 
which  the  preliminary  results  are 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  this  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  period  to 
a  maximum  of  180  days. 

Completion  of  the  final  results  of  the 
administrative  review  within  the  120- 
day  period  in  this  case  is  not  practicable 
because,  following  the  preliminary 
results,  the  Department  issued  a 
comprehensive  supplemental 
questionnaire  concerning  an  affiliate  of 
respondent  Venus  Wire  Industries  Pvt. 
Ltd.  (“Venus”).  The  Department 
requires  additional  time  to  analyze 
Venus’  supplemental  questionnaire 
responses  and  the  comments  from  the 
domestic  interested  parties.  In  addition, 
the  Department  has  received  a  request  to 
extend  the  final  results  from  domestic 
interested  parties. 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
specified  under  the  Act,  we  are  fully 
extending  the  time  period  for  issuing 
the  final  results  of  the  administrative 
review  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  Therefore,  the 
final  results  are  now  due  no  later  than 
September  2,  2009. 

This  notice  is  published  pursuant  to 
sections  751(a)  and  777(i)  of  the  Act. 

Dated:  April  21,  2009. 

John  M.  Andersen, 

Acting  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations. 

[FR  Doc.  E 9— 9538  Filed  4-24-07;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-81 6] 

Corrosion-resistant  Carbon  Steel  Flat 
Products  From  the  Republic  of  Korea: 
Extension  of  Time  Limits  for  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Hargett,  AD/CVD  Operations, 

Office  3,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-5973. 

Background 

On  September  30,  2008,  the  U.S. 
Department  of  Commerce 
(“Department”)  published  a  notice  of 
initiation  of  the  administrative  review  of 
the  antidumping  duty  order  on 
corrosion-resistant  carbon  steel  flat 
products  from  the  Republic  of  Korea, 
covering  the  period  August  1,  2007  to 
July  31,  2008.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  73  FR  56795 
(September  30,  2008).  The  preliminary 
results  of  this  review  are  currently  due 
no  later  than  May  3,  2009. 

Extension  of  Time  Limit  of  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (“the  Act”), 
requires  that  the  Department  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  Section  751(a)(3)(A)  of  the 
Act  further  states  that  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period  specified,  the 
administering  authority  may  extend  the 
245-day  period  to  issue  its  preliminary 
results  to  up  to  365  days. 

We  determine  that  completion  of  the 
preliminary  results  of  this  review  within 
the  245-day  period  is  not  practicable. 
Additional  time  is  needed  to  gather  and 
analyze  a  significant  amount  of 
information  pertaining  to  sales 
practices,  manufacturing  costs  and 
corporate  relationships  pertaining  to 
each  company  participating  in  the 
review.  Given  the  number  and 
complexity  of  issues  in  this  case,  and  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  we  are  fully  extending  the  time 
period  for  issuing  the  preliminary 


results  of  review.  Therefore,  the 
preliminary  results  are  now  due  no  later 
than  August  31,  2009.  The  final  results 
continue  to  be  due  120  days  after 
publication  of  the  preliminary  results. 

This  notice  is  published  pursuant  to 
sections  751(a)(3)(A)  and  777(i)(l)  of  the 
Act. 

Dated:  April  21,  2009. 

John  M.  Andersen, 

Acting  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations. 

[FR  Doc.  E 9-9528  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-560-822,  A— 583-843,  A-552-804] 

Polyethylene  Retail  Carrier  Bags  From 
Indonesia,  Taiwan,  and  the  Socialist 
Republic  of  Vietnam:  Initiation  of 
Antidumping  Duty  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  27,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dmitry  Vladimirov  at  (202)  482-0665  or 
Minoo  Hatten  at  (202)  482-1690 
(Indonesia  and  Taiwan),  AD/CVD 
Operations,  Office  5;  Maisha  Cryor  at 
(202)  482-5831  or  Robert  Bolling  at 
(202)  482-3434  (Socialist  Republic  of 
Vietnam),  AD/CVD  Operations,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 

The  Petitions 

On  March  31,  2009,  the  Department  of 
Commerce  (the  Department)  received 
petitions  concerning  imports  of 
polyethylene  retail  carrier  bags  (PRCBs) 
from  Indonesia,  Taiwan,  and  the 
Socialist  Republic  of  Vietnam  (Vietnam) 
filed  in  proper  form  by  Hilex  Poly  Co., 
LLC,  and  Superbag  Corporation  (the 
petitioners).  See  the  Petition  for  the 
Imposition  of  Antidumping  and 
Countervailing  Duties  on  Polyethylene 
Retail  Carrier  Bags  from  Indonesia, 
Taiwan,  and  the  Socialist  Republic  of 
Vietnam  submitted  on  March  31,  2009 
(the  Petitions).  On  April  3,  2009,  the 
Department  issued  a  request  for 
additional  information  and  clarification 
of  certain  areas  of  the  Petitions.  Based 
on  the  Department’s  requests,  the 
petitioners  filed  additional  information 
on  April  8,  10,  15,  and  16,  2009 


(hereinafter,  Supplement  to  the 
Petitions,  dated  respectively).  The 
period  of  investigation  (POI)  for 
Indonesia  and  Taiwan  is  January  1, 

2008,  through  December  31,  2008.  The 
POI  for  Vietnam  is  July  1,  2008,  through 
December  31,  2008.  See  19  CFR 
351.204(b)(1). 

In  accordance  with  section  732(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  the  petitioners  allege  that  imports 
of  PRCBs  from  Indonesia,  Taiwan,  and 
Vietnam  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  within  the  meaning  of  section 
731  of  the  Act,  and  that  such  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  these  Petitions  on 
behalf  of  the  domestic  industry  because 
the  petitioners  are  interested  parties  as 
defined  in  section  771(9)(C)  of  the  Act 
and  have  demonstrated  sufficient 
industry  support  with  respect  to  the 
antidumping  duty  investigations  that 
the  petitioners  are  requesting  that  the 
Department  initiate  (see  “Determination 
of  Industry  Support  for  the  Petitions” 
section  below). 

Scope  of  Investigations 

The  merchandise  covered  by  these 
investigations  is  PRCBs.  See  Attachment 
I  to  this  notice  for  a  complete 
description  of  the  merchandise  covered 
by  these  investigations. 

Comments  on  Scope  of  Investigations 

During  our  review  of  the  Petitions,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  it  is  an  accurate  reflection 
of  the  products  for  which  the  domestic 
industry  is  seeking  relief.  Moreover,  as 
discussed  in  the  preamble  to  the 
regulations  ( Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27323  (May  19,  1997)),  we  are 
setting  aside  a  period  for  interested 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  interested  parties  to  submit  such 
comments  within  20  calendar  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Comments  should 
be  addressed  to  Import  Administration’s 
APO/Dockets  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  amplfc 
opportunity  to  consider  all  comments 
and  to  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 
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Comments  on  Product  Characteristics 
for  Antidumping  Duty  Questionnaires 

We  are  requesting  comments  from 
interested  parties  regarding  the 
appropriate  physical  characteristics  of 
PRCBs  to  be  reported  in  response  to  our 
antidumping  questionnaires.  This 
information  will  be  used  to  identify  the 
key  physical  characteristics  of  the 
subject  merchandise  in  order  to  report 
more  accurately  the  relevant  factors  and 
costs  of  production  as  well  as  to  develop 
appropriate  product-comparison 
criteria. 

Interested  parties  may  provide  any 
information  or  comments  that  they  feel 
are  relevant  to  the  development  of  an 
accurate  list  of  physical  characteristics. 
Specifically,  they  may  provide 
comments  as  to  which  characteristics 
are  appropriate  to  use  as  1)  general 
product  characteristics  and  2)  the 
product-comparison  criteria.  We 
recognize  that  it  is  not  always 
appropriate  to  use  all  product 
characteristics  as  product-comparison 
criteria.  We  base  product-comparison 
criteria  on  meaningful  commercial 
differences  among  products.  In  other 
words,  while  there  may  be  some 
physical  product  characteristics  used  by 
manufacturers  to  describe  PRCBs,  it  may 
be  that  only  a  select  few  product 
characteristics  take  into  account 
commercially  meaningful  physical 
characteristics.  In  addition,  interested 
parties  may  comment  on  the  order  in 
which  the  physical  characteristics 
should  be  used  in  matching  products. 
Generally,  the  Department  attempts  to 
list  the  most  important  physical 
characteristics  first  and  the  least 
important  characteristics  last. 

In  order  to  consider  the  suggestions  of 
interested  parties  in  developing  and 
issuing  the  antidumping  duty 
questionnaires,  we  must  receive 
comments  at  the  above-referenced 
address  by  May  11,  2009.  Additionally, 
we  must  receive  rebuttal  comments  by 
May  21,  2009. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  (i)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product  and  (ii)  more  than 
50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 


of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall  (i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition,  as  required  by 
subparagraph  (A),  or  (ii)  determine 
industry  support  using  a  statistically 
valid  sampling  method  if  there  is  a  large 
number  of  producers  in  the  industry. 

Section  771(4)(A)  of  the  Act  defines 
the  “industry”  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  U.S. 
International  Trade  Commission  (ITC), 
which  is  responsible  for  determining 
whether  “the  domestic  industry”  has 
been  injured,  must  also  determine  what 
constitutes  a  domestic  like  product'  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department’s 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  law.  See  Algoma  Steel  Corp. 
Ltd.  v.  United  States,  688  F.  Supp.  639, 
644  (CIT  1988),  affirmed  865  F.2d  240 
(Fed.  Cir.  1989),  cert,  denied  492  U.S. 

919  (1989). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  “a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title.”  Thus,  the 
reference  point  from  which  the 
domestic-like-product  analysis  begins  is 
“the  article  subject  to  an  investigation” 
(i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition). 

With  regard  to  the  domestic  like 
product,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigations.  Based  on  our  analysis  of 
the  information  submitted  on  the 
record,  we  have  determined  that  PRCBs 
constitute  a  single  domestic  like  product 
and  we  have  analyzed  industry  support 
in  terms  of  that  domestic  like  product. 
For  a  discussion  of  the  domestic-like- 
product  analysis  in  this  case,  see 
Antidumping  Investigation  Initiation 


Checklist:  PRCBs  from  Indonesia 
(Indonesia  Initiation  Checklist)  at 
Attachment  II  (Analysis  of  Industry 
Support),  Antidumping  Investigation 
Initiation  Checklist:  PRCBs  from  Taiwan 
(Taiwan  Initiation  Checklist)  at 
Attachment  II  (Analysis  of  Industry 
Support),  and  Antidumping 
Investigation  Initiation  Checklist:  PRCBs 
from  Vietnam  (Vietnam  Initiation 
Checklist)  at  Attachment  II  (Analysis  of 
Industry  Support)  which  are  on  file  in 
the  Central  Records  Unit  (CRU),  Room 
1117  of  the  main  Department  of 
Commerce  building. 

With  regard  to  section  732(c)(4)(A)  of 
the  Act,  in  determining  whether  the 
petitioners  have  standing  (i.e.,  the 
domestic  workers  and  producer 
supporting  the  Petitions  account  for  (1) 
at  least  25  percent  of  the  total 
production  of  the  domestic  like  product 
and  (2)  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  Petitions),  we  considered  the 
industry-support  data  contained  in  the 
Petitions  with  reference  to  the  domestic 
like  product  as  defined  in  the** ‘Scope  of 
Investigations”  section  above  and 
Attachment  I.  To  establish  industry 
support,  the  petitioners  provided  their 
shipments  of  the  domestic  like  product 
for  the  year  2008  and  compared  them  to 
an  estimate  of  shipments  of  the 
domestic  like  product  for  the  entire 
industry.  See  Volume  II  of  the  Petitions 
at  Exhibit  3  and  Supplement  to  the 
Petitions  dated  April  10,  2009.  The 
petitioners  argue  that  U.S.  shipments  of 
PRCBs  are  a  reasonable  proxy  for  U.S. 
production  of  PRCBs  as  most  PRCBs  are 
produced  to  order  for  specific  retail 
customers  and  that  inventories  that  are 
maintained  are  typically  small.  See 
Volume  II  of  the  Petitions  at  Exhibit  3. 
Based  on  the  fact  that  total  industry- 
production  data  for  the  domestic  like 
product  for  2008  are  not  reasonably 
available  and  that  the  petitioners  have 
established  that  shipments  are  a 
reasonable  proxy  for  production  data, 
we  have  relied  upon  shipment  data  for 
purposes  of  measuring  industry  support. 
For  further  discussion  see  Indonesia 
Initiation  Checklist,  Taiwan  Initiation 
Checklist,  and  Vietnam  Initiation 
Checklist  at  Attachment  II  (Analysis  of 
Industry  Support). 

On  April  15,  2009,  the  Government  of 
Vietnam  (GOV),  an  interested  party  to 
this  proceeding  as  defined  in  section 
771(9)(B)  of  the  Act,  provided  the 
Department  with  a  written  statement  to 
accompany  its  remarks  during 
consultations  with  the  Department 
regarding  the  countervailing  duty  (CVD) 
petition  involving  imports  of  PRCBs 
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from  Vietnam.  The  first  issue  raised  in 
this  statement  addresses  the  GOV’s 
concerns  that  the  petitioners  may  not 
meet  the  required  threshold  for 
standing.  Because  this  information 
pertains  to  industry  support  and,  thus, 
is  an  acceptable  form  of  pre-initiation 
communication  under  section 
732(c)(4)(E)  of  the  Act,  the  Department 
placed  the  GOV’s  written  statement  on 
the  record  of  all  three  antidumping 
petitions.  See  Memorandum  to  the  File 
from  Mark  Hoadley,  Program  Manager 
through  Barbara  E.  Tillman,  Director 
AD/CVD  Operations,  Office  6: 
“Antidumping  Petitions  on 
Polyethylene  Retail  Carrier  Bags 
(PRCBs)  from  the  Socialist  Republic  of 
Vietnam  (Vietnam),  Indonesia,  and 
Taiwan:  Information  Provided  by  the 
Government  of  Vietnam  (GOV) 

Regarding  Industry  Support,”  dated 
April  16,  2009.  Also,  on  April  17,  2009, 
we  received  submissions  on  behalf  of 
Vietnamese  producers  of  PRCBs, 
interested  parties  to  this  proceeding  as 
defined  in  section  771(9)(A)  of  the  Act, 
questioning  the  industry-support 
calculation.  See  Indonesia  Initiation 
Checklist,  Taiwan. Initiation  Checklist, 
and  Vietnam  Initiation  Checklist  at 
Attachment  II  (Analysis  of  Industry 
Support).  On  April  20,  2009,  the 
petitioners  filed  their  reply  to  these 
challenges.  For  further  discussion  of 
these  submissions  see  Indonesia 
Initiation  Checklist,  Taiwan  Initiation 
Checklist,  and  Vietnam  Initiation 
Checklist  at  Attachment  II  (Analysis  of 
Industry  Support). 

The  Department’s  review  of  the  data 
provided  in  the  Petitions,  supplemental 
submissions,  other  information  on  the 
record,  and  other  information  readily 
available  to  the  Department  indicates 
that  the  petitioners  have  established 
industry  support.  Because  the  Petitions 
establish  support  from  domestic 
producers  (or  workers)  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  is  not  required  to  take 
further  action  in  order  to  evaluate 
industry  support  (e.g.,  polling).  See 
section  732(c)(4)(D)  of  the  Act  and 
Indonesia  Initiation  Checklist,  Taiwan 
Initiation  Checklist,  and  Vietnam 
Initiation  Checklist  at  Attachment  II. 
Nonetheless,  the  domestic  producers  (or 
workers)  have  met  the  statutory  criteria 
for  industry  support  under  section 
732(c)(4)(A)(i)  of  the  Act  because  the 
domestic  producers  (or  workers)  who 
support  the  Petitions  account  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product.  See  Indonesia 
Initiation  Checklist,  Taiwan  Initiation 
Checklist,  and  Vietnam  Initiation 


Checklist  at  Attachment  II.  Finally,  the 
domestic  producers  (or  workers)  have 
met  the  statutory  criteria  for  industry 
support  under  section  732(c)(4)(A)(ii)  of 
the  Act  because  the  domestic  producers 
(or  workers)  who  support  the  Petitions 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  Petitions.  Accordingly,  the 
Department  determines  that  the 
Petitions  were  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  732(b)(1)  of  the  Act.  See 
Indonesia  Initiation  Checklist,  Taiwan 
Initiation  Checklist,  and  Vietnam 
Initiation  Checklist  at  Attachment  II. 

The  Department  finds  that  the 
petitioners  filed  the  Petitions  on  behalf 
of  the  domestic  industry  in  accordance 
with  section  732(c)(4)(A)  of  the  Act.  The 
petitioners  are  an  interested  party  as 
defined  in  section  771(9)(C)  of  the  Act 
and  they  have  demonstrated  sufficient 
industry  support  with  respect  to  the 
antidumping  investigations  that  they  are 
requesting  that  the  Department  initiate. 
See  Indonesia  Initiation  Checklist, 
Taiwan  Initiation  Checklist,  and 
Vietnam  Initiation  Checklist  at 
Attachment  II. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  normal 
value  (NV).  In  addition,  the  petitioners 
allege  that  subject  imports  exceed  the 
negligibility  threshold  provided  for 
under  section  771(24)(A)  of  the  Act. 

The  petitioners  contend  that  the 
industry’s  injured  condition  is 
illustrated  by  reduced  market  share, 
underselling  and  price  depressing  and 
suppressing  effects,  lost  sales  and 
revenue,  reduced  production  and 
capacity  utilization,  reduced  shipments, 
reduced  employment,  and  an  overall 
decline  in  financial  performance.  We 
have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury,  threat  of  material  injury,  and 
causation,  and  we  haVe  determined  that 
these  allegations  are  properly  supported 
by  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
Indonesia  Initiation  Checklist,  Taiwan 
Initiation  Checklist,  and  Vietnam 
Initiation  Checklist  at  Attachment  III 
(Analysis  of  Allegations  and  Evidence  of 
Material  Injury  and  Causation  for  the 
Petition). 


Allegations  of  Sales  at  Less  Than  Fair 
Value 

The  following  is  a  description  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations 
of  imports  of  PRCBs  from  Indonesia, 
Taiwan,  and  Vietnam.  The  sources  of 
data  for  the  deductions  and  adjustments 
relating  to  the  U.S.  price,  constructed 
value  (CV)  (for  Indonesia  and  Taiwan), 
and  the  factors  of  production  (for 
Vietnam)  are  also  discussed  in  the 
country-specific  initiation  checklists. 

See  Indonesia  Initiation  Checklist, 
Taiwan  Initiation  Checklist,  and 
Vietnam  Initiation  Checklist.  Should  the 
need  arise  to  use  any  of  this  information 
as  facts  available  under  section  776  of 
the  Act  in  our  preliminary  or  final 
determinations,  we  will  reexamine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

Export  Price 

Indonesia,  Taiwan,  and  Vietnam 

The  petitioners  calculated  three 
versions  of  export  price  (EP)  for  each 
country  using  the  average  per-unit 
customs  values  (AUV)  of  imports  of 
subject  merchandise  from  Indonesia, 
Taiwan,  and  Vietnam  during  the 
country-specific  POI  derived  from  U.S. 
Census  Bureau  import  statistics.  See 
Volume  I  of  the  Petitions  at  pages  22- 
26,  33,  35,  41,  Volume  II  of  the  Petitions 
at  Exhibit  13,  Supplement  to  the 
Petitions,  dated  April  8,  2009,  at  pages 
7-11  and  Exhibits  CI-6,  CI-9,  0-11,  CI- 
14,  and  Supplement  to  the  Petitions, 
dated  April  15,  2009,  at  pages  2-7  and 
Exhibit  1.  The  petitioners  used  a  single 
reporting  number  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  which  subject 
merchandise  is  imported 
(3923.21.0085).  The  first  method  of 
calculating  EP  uses  total  import 
quantities  and  values  for  the  respective 
POI.  The  petitioners  calculated  EP 
under  this  scenario  by  weight-averaging 
the  per-unit  AUVs  during  the  country- 
specific  POI  using  the  entry-specific 
gross  packed  shipment  weight  in 
kilograms.  Id. 

The  second  method  of  calculating  EP 
relies  on  the  lowest  monthly  port- 
specific  per-unit  AUVs  during  the 
country-specific  POI.  The  petitioners 
calculated  EP  under  this  method  by 
simple-averaging  the  monthly  per-unit 
AUVs  during  the  POI.  Id.  The 
petitioners  claim  that  the  second 
method  of  estimating  EP  is  likely  to 
produce  a  more  representative  estimate 
of  actual  margins  of  dumping.  The 
petitioners  assert  that  it  is  reasonable  to 
assume  that  the  lowest  monthly  port- 
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specific  per-unit  AUVs  appear  to 
represent  sales  of  t-shirt  bags  (the  type 
of  product  which  the  ITC  has 
acknowledged  is  at  the  low  end  of 
PRCBs  price  and  cost  continuum  (see 
footnote  9  of  the  Supplement  to  the 
Petitions,  dated  April  15,  2009))  which 
are  the  same  type  of  PRCBs  on  which 
the  petitioners  based  their  cost  model  in 
calculating  normal  value.  Id.  See 
Supplement  to  the  Petitions,  dated  April 
8,  2009,  at  pages  9-11  and  Exhibit  CI- 
6.  At  the  Department’s  request  to 
substantiate  their  claims,  the  petitioners 
used  Automated  Manifest  System  data 
to  determine  which  particular  imports 
were  of  t-shirt  bags.  This  resulted  in 
complete  information  from  manifests  for 
one  month  of  the  POI  for  Indonesia  and 
Taiwan,  partial  information  for  certain 
other  POI  months  for  Indonesia  and 
Taiwan,  and  partial  information  for  one 
month  of  the  POI  for  Vietnam.  As  a 
result  of  this  information,  the 
petitioners  provided  a  third  method  of 
calculating  EPs  for  all  countries  using 
the  lowest  port-specific  per-unit  AUVs 
for  a  single  month  of  the  POI  for  which 
the  petitioners  substantiated  their 
assertion  (fully  for  Indonesia  and 
Taiwan  and  partially  for  Vietnam)  that 
the  corresponding  shipments  are  of  t- 
shirt  bags.  See  Supplement  to  the 
Petitions,  dated  April  15,  2009,  at  pages 
2  through  7  and  Exhibits  1  and  3. 

We  have  relied  on  the  petitioners’  first 
and  third  methods  of  calculating  EPs. 

We  did  not  rely,  however,  on  the 
petitioners’  second  method  of 
calculating  EPs  because  the  petitioners 
did  not  substantiate  their  assertion  with 
respect  to  all  POI  months  for  all  three 
countries  that  the  lowest  monthly  port- 
specific  per-unit  AUVs  were  shipments 
of  t-shirt  bags. 

Because  the  petitioners’  derivation  of 
the  per-unit  AUVs  for  both  EP- 
calculation  scenarios  relied  on  the 
gross-weight  basis  (i.e.,  packed  weight 
of  subject  merchandise),  the  petitioners 
converted  the  per-unit  AUVs  for  both 
EP-calculation  scenarios  from  the 
gross-weight  basis  to  net-weight  basis 
using  an  adjustment  which  estimates 
the  weight  of  packing  materials  required 
to  pack  one  metric  ton  of  subject 
merchandise.  See  Volume  I  of  the 
Petitions  at  pages  22-26,  33,  35,  41, 
Volume  II  of  the  Petitions  at  Exhibit  13, 
and  Supplement  to  the  Petitions,  dated 
April  15,  2009,  at  Exhibit  3.  The 
petitioners  made  an  adjustment  for 
foreign  brokerage  and  handling 
expenses  and  foreign  inland-freight 
expenses  because  the  AUVs  are  based 
on  free-on-board  (FOB)  foreign  port 
prices.  See  Indonesia  Initiation 
Checklist,  Taiwan  Initiation  Checklist, 
Vietnam  Initiation  Checklist,  and  “Fair- 


Value  Comparisons”  section  below  for 
EP-to-NV  margins*. 

NV  Based  on  CV 

With  respect  to  NV,  the  petitioners 
state  that  neither  home-market  prices 
nor  third-country  POI  prices  of  PRCBs 
produced  in  Indonesia  or  Taiwan  were 
reasonably  available.  According  to  the 
petitioners,  they  were  unsuccessful  in 
obtaining  Indonesian  or  Taiwanese  POI 
pricing  information  despite  their  best 
efforts.  See  Volume  I  of  the  Petitions  at 
pages  26-27.  Further,  the  petitioners 
claim  that  they  were  unable  to  base  NV 
on  publicly  available  information 
covering  Indonesian  or  Taiwanese 
third-country  export  prices  because  the 
underlying  statistics  for  Indonesian  or 
Taiwanese  HTS  numbers  cover  a  far 
broader  group  of  products  than  those 
covered  by  the  scope  of  the  petitions 
(i.e.,  HTSUS  number  3923.21.0085).  The 
petitioners  claim  that  the  World  Trade 
Atlas  (WTA)  data  indicate  that  there  is 
no  additional  disaggregation  beyond  the 
six-digit  HTS  level  (i.e.,  3923.21) 
allowable  with  either  Indonesian  or  - 
Taiwanese  tariff  classification  numbers. 
Id.  Therefore,  the  petitioners  based  NV 
on  CV. 

Pursuant  to  section  773(e)  of  the  Act, 
CV  consists  of  the  cost  of  manufacturing 
(COM)  selling,  general,  and 
administrative  (SG&A)  expenses, 
packing  expenses,  and  profit.  In 
calculating  COM  and  packing,  the 
petitioners  based  the  quantity  of  each  of 
the  inputs  used  to  manufacture  and 
pack  PRCBs  in  Indonesia  or  Taiwan 
based  on  its  own  production  experience 
during  the  POI.  The  petitioners  claim 
that  the  actual  usage  rates  of  the  foreign 
manufacturers  of  PRCBs  are  not 
reasonably  attainable  because  such 
information  is  closely  guarded  by 
foreign  producers  and  is  not  otherwise 
publicly  available.  The  petitioners  claim 
that  the  major  foreign  exporters  of 
PRCBs  use  production  machinery,  raw- 
material  inputs,  and  production 
processes  similar  to  those  of  U.S. 
producers.  See  Volume  I  of  the  Petitions 
at  pages  27-30  and  Volume  II  of  the 
Petitions  at  Exhibits  20,  21,  23,  and  24. 

The  petitioners  then  multiplied  the 
usage  quantities  of  the  inputs  used  to 
manufacture  and  pack  PRCBs  by  the 
Indonesian  or  Taiwanese  values  based 
on  publicly  available  data  or,  where 
appropriate,  data  from  a  surrogate 
foreign  country.1  See  Volume  I  of  the 
Petitions  at  pages  30,  32,  and  34  and 


1  With  respect  to  masterbatch  colorants,  because 
Indonesian  import  statistics  do  not  report  any 
imports  during  the  POI  under  the  applicable  HTS 
number  for  this  product,  the  petitioners  valued  this 
input  using  the  simple  average  of  Taiwanese  and 
Indian  average  import  values  during  the  POI. 


Volume  II  of  the  Petitions  at  Exhibits  20, 
21,  24,  25,  and  26. 

Raw  materials  (e.g.,  polyethylene 
resin)  are  the  most  significant  inputs 
used  in  the  production  of  PRCBs.  The 
petitioners  determined  the  consumption 
of  all  raw  materials  and  packing 
materials  based  on  the  quantities  they 
used  to  produce  a  metric  ton  of  PRCBs 
(i.e.,  t-shirt  bags). 

Indonesia 

The  petitioners  valued  all  raw 
materials  and  packing  materials  using 
the  Indonesian  import  statistics  as 
reflected  in  the  WTA  data  for  the  most 
recent  twelve-month  period  available, 
December  2007  through  November 
2008.  The  petitioners  excluded  from 
these  import  statistics  imports  from 
countries  previously  determined  by  the 
Department  to  be  non-market-economy 
(NME)  countries  and  from  Indonesia, 
the  Republic  of  Korea,  and  Thailand 
because  the  Department  has  previously 
excluded  prices  from  these  countries 
because  they  maintain  broadly 
available,  non-industry-specific  export 
subsidies.  Because  Indonesian  import 
statistics  report  import  values  in  U.S. 
dollars,  the  petitioners  did  not  make 
currency  conversions.  The  petitioners 
did  not  adjust  the  import  values  using 
the  producer-price  inflation  index  (PPI) 
for  the  United  States  to  make  it 
contemporaneous  with  the  POI.  See 
Volume  I  of  the  Petitions  at  pages  30- 
32  and  Volume  II  of  the  Petitions  at 
Exhibits  20  and  24. 

The  petitioners  determined  labor 
costs  using  the  labor  consumption  in 
hours  derived  from  their  own 
experience.  The  petitioners  valued  labor 
inputs  using  Indonesian  wage  rates 
obtained  from  the  International  Labour 
Organization’s  “Laborsta”  database  at 
http://laborsta.Ho.org.  The  petitioners 
adjusted  Indonesian  labor  rates  to  make 
them  contemporaneous  with  the  POI 
using  Indonesian  Wholesale  Price 
Indices  as  published  by  International 
Financial  Statistics  of  the  International 
Monetary  Fund  (IFS).  The  petitioners 
converted  the  Indonesian  labor  rates 
into  U.S.  dollars  using  the  Department’s 
POI  exchange  rates  at  http:// 
ia.i  ta  .doc.gov/exch  angel  in  dex.html.  See 
Volume  I  of  the  Petitions  at  page  32  and 
Volume  II  of  the  Petitions  at  Exhibits  20 
and  25. 

The  petitioners  determined  electricity 
costs  using  the  electricity  consumption 
in  kilowatt  hours  derived  from  their 
own' experience.  The  petitioners  valued 
electricity  using  the  Indonesian 
electricity  rate  for  the  industry  reported 
by  the  International  Energy  Agency. 
Because  Indonesian  electricity  rates  are 
reported  in  U.S.  dollars,  the  petitioners 
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did  npt  make  currency  conversions.  The 
petitioners  adjusted  Indonesian 
electricity  rate  to  make  it 
contemporaneous  with  the  POI  using 
the  PPI  for  the  United  States  as 
published  by  IFS.  See  Volume  I  of  the 
Petitions  at  page  32  and  Volume  II  of  the 
Petitions  at  Exhibits  20  and  26. 

To  calculate  factory  overhead,  SG&A, 
financial  expenses  and  a  profit  rate,  the 
petitioners  relied  on  financial 
statements  of  an  Indonesian  producer  of 
plastic  packaging  products,  PT. 

Dynaplast  Tbk.,  for  the  period  most 
contemporaneous  with  the  POI  for 
which  the  petitioners  were  able  to 
obtain  such  information.  See  Volume  I 
of  the  Petitions  at  pages  32-33,  Volume 
II  of  the  Petitions  at  Exhibits  20  and  27, 
and  Supplement  to  the  Petitions,  dated 
April  8,  2009,  at  Exhibit  CI-9.  See  also 
Indonesia  Initiation  Checklist. 

Taiwan 

The  petitioners  valued  all  raw 
materials  and  packing  materials  using 
the  Taiwanese  import  statistics  as 
reflected  in  the  WTA  data  for  the  POI. 
The  petitioners  excluded  from  these 
import  statistics  imports  from  countries 
previously  determined  by  the 
Department  to  be  NME  countries  and 
from  Indonesia,  the  Republic  of  Korea, 
and  Thailand  because  the  Department 
has  previously  excluded  prices  from 
these  countries  because  they  maintain 
broadly  available,  non-industry-specific 
export  subsidies.  Because  Taiwanese 
import  statistics  report  import  values  in 
Taiwanese  dollars,  the  petitioners 
converted  the  import  values  into  U.S. 
dollars  using  the  Department’s  POI 
exchange  rates.  See  Volume  I  of  the 
Petitions  at  pages  30-31  and  34  and 
Volume  II  of  the  Petitions  at  Exhibits  21 
and  24. 

The  petitioners  determined  labor 
costs  using  the  labor  consumption  in 
hours  derived  from  their  own 
experience.  The  petitioners  valued  labor 
inputs  using  Taiwanese  wage  rates 
obtained  from  the  International  Labour 
Organization’s  “Laborsta”  database  at 
http://laborsta.ilo.org.  The  petitioners 
adjusted  Taiwanese  labor  rates  to  make 
them  contemporaneous  with  the  POI 
using  Taiwanese  Wholesale  Price 
Indices  as  published  by  IFS.  The 
petitioners  converted  the  Taiwanese 
labor  rates  into  U.S.  dollars  using  the 
Department’s  POI  exchange  rates.  See 
Volume  I  of  the  Petitions  at  page  34  and 
Volume  II  of  the  Petitions  at  Exhibits  21 
and  25. 

The  petitioners  determined  electricity 
costs  using  the  electricity  consumption 
in  kilowatt  hours  derived  from  their 
own  experience.  The  petitioners  valued 
electricity  using  the  Taiwanese 


electricity  rate  for  the  industry  reported 
by  the  International  Energy  Agency. 
Because  Taiwanese  electricity  rates  are 
reported  in  U.S.  dollars,  the  petitioners 
did  not  make  currency  conversions.  The 
petitioners  adjusted  the  electricity  rate 
for  Taiwan  to  make  it  contemporaneous 
with  the  POI  using  the  PPI  for  the 
United  States  as  published  by  the  IFS. 

See  Volume  I  of  the  Petitions  at  page  34 
and  Volume  II  of  the  Petitions  at 
Exhibits  21  and  26. 

To  calculate  factory  overhead,  SG&A, 
and  a  profit  rate,  the  petitioners  relied 
on  financial  statements  of  a  Taiwanese 
producer  of  plastic  packaging  products, 
Formosa  Taffeta  Corporation,  Ltd. 
(Formosa  Taffeta),  for  the  period  most 
contemporaneous  with  the  POI  for 
which  the  petitioners  were  able  to 
obtain  such  information.  For  the 
calculation  of  the  financial  expense,  the 
petitioners  relied  on  the  financial 
statements  of  Formosa  Taffeta’s  parent 
company,  Formosa  Plastics  Corporation. 
See  Volume  II  of  the  Petitions  at  Exhibit 
21  and  Supplement  to  the  Petitions, 
dated  April  8,  2009,  at  Exhibits  CI-11, 
CI-12,  and  CI-13.  We  revised  the 
petitioners’  calculation  of  the  SG&A  rate 
to  exclude  foreign-exchange  gains  and 
interest  expenses  that  were  also 
accounted  for  in  the  financial-expense 
rate  as  well  as  other  income  and 
expenses  related  to  investments.  We 
then  revised  the  petitioners’  profit 
calculation  to  account  for  the  revised 
SG&A  expenses.  See  Taiwan  Initiation 
Checklist. 

Vietnam 

The  petitioners  state  that  Vietnam  is 
an  NME  country  and  no  determination 
to  the  contrary  has  been  made  by  the 
Department.  See  Volume  I  of  the 
Petitions  at  36.  The  petitioners  state 
that,  in  each  of  the  three  antidumping 
duty  investigations  the  Department  has 
conducted  on  imports  from  Vietnam, 
the  Department  determined  that 
Vietnam  is  an  NME  country,  citing 
Uncovered  Innerspring  Units  from  the 
Socialist  Republic  of  Vietnam:  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  73  FR  62479  (October 
21,  2008),  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Frozen 
and  Canned  Warmwater  Shrimp  From 
the  Socialist  Republic  of  Vietnam,  69  FR 
71005  (December  8,  2004),  and  Notice  of 
Final  Antidumping  Duty  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Affirmative  Critical  Circumstances: 
Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  of  Vietnam,  68  FR 
37116  (June  23,  2003). 

In  accordance  with  section 
771(18)(C)(i)  of  the  Act,  the 
presumption  of  NME  status  remains  in 


effect  until  revoked  by  the  Department. 
The  presumption  of  NME  status  for 
Vietnam  has  not  been  revoked  by  the 
Department  and,  therefore,  remains  in 
effect  for  purposes  of  the  initiation  of 
this  investigation.  Accordingly,  the  NV 
of  the  product  is  appropriately  based  on 
factors  of  production  valued  in  a 
surrogate  market-economy  country  in 
accordance  with  section  773(c)  of  the 
Act.  In  the  course  of  this  investigation, 
all  parties,  including  the  public,  will 
have  the  opportunity  to  provide  relevant 
information  related  to  the  issues  of 
Vietnam’s  NME  status  and  the  granting 
of  separate  rates  to  individual  exporters. 

Citing  section  773(c)(4)  of  the  Act,  the 
petitioners  contend  that  India  is  the 
appropriate  surrogate  country  for 
Vietnam  because  1)  it  is  at  a  level  of 
economic  development  comparable  to 
that  of  Vietnam,  2)  it  is  a  significant 
producer  of  PRCBs,  and  3)  the 
Department  has  previously  found  India 
to  be  a  ready  source  for  reliable 
surrogate  values  for  Vietnam 
proceedings.  See  Volume  I  of  the 
Petitions  at  36-39.  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  it  is  appropriate  to  use 
India  as  a  surrogate  country  for 
initiation  purposes.  After  initiation  of 
the  investigation,  interested  parties  will 
have  the  opportunity  to  submit 
comments  regarding  surrogate— country 
selection  and,  pursuant  to  19  GFR 
351.301(c)(3)(i),  will  be  provided  an 
opportunity  to  submit  publicly  available 
information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  the  preliminary 
determination. 

The  petitioners  calculated  NV  and 
dumping  margins  for  the  U.S.  price, 
discussed  above,  using  the  Department’s 
NME  methodology  as  required  by  19 
CFR  351.202(b)(7)(i)(C)  and  19  CFR 
351.408.  The  petitioners  calculated  NV 
based  on  their  own  consumption  rates 
for  producing  PRCBs  in  2008.  See 
Vietnam  Initiation  Checklist.  The 
petitioners  state  that  their  production 
experience  is  representative  of  the 
production  process  used  in  Vietnam 
because  all  of  the  material  inputs  and 
processing  are  unlikely  to  be  materially 
different  for  a  Vietnam  producer  of 
PRCBs.  See  Volume  I  of  the  Petitions  at 
page  28. 

The  petitioners  valued  the  factors  of 
production  based  on  reasonably 
available,  public  surrogate-country 
data,  including  India  statistics  from  the 
WTA  and  the  Central  Electric  Authority 
of  the  Government  of  India.  See 
Vietnam  Initiation  Checklist.  Where  the 
petitioners  were  unable  to  find  input 
prices  contemporaneous  with  the  POI, 
the  petitioners  adjusted  for  inflation 
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using  the  Indian  Wholesale  Price  Index 
from  the  IFS.  See  Supplement  to  the 
Petition,  dated  April  8,  2009,  at  page  21. 
In  addition,  the  petitioners  made 
currency  conversions,  where  necessary, 
based  on  the  POI-average  rupee/U.S. 
dollar  exchange  rate,  as  reported  on  the 
Department’s  website.  See  Supplement 
to  the  Petitions,  dated  April  15,  2009,  at 
pages  9-12  and  Exhibit  7.  The 
petitioners  determined  labor  costs  using 
the  labor  consumption,  in  hours, 
derived  from  their  own  experience.  See 
Volume  II  of  the  Petitions  at  Exhibit  23. 
The  labor  cost  was  then  determined 
using  the  Department’s  NME  Wage  Rate 
for  Vietnam  at  http://ia.ita.doc.gov/ 
wages/ index.html.  See  Volume  I  of  the 
Petitions  at  page  40  and  Volume  II  of  the 
Petitions  at  Exhibit  29.  For  purposes  of 
initiation,  the  Department  determines 
that  the  surrogate  values  used  by  the 
petitioners  are  reasonably  available  and, 
thus,  acceptable  for  purposes  of 
initiation. 

The  petitioners  determined  electricity 
costs  using  the  electricity  consumption, 
in  kilowatt  hours,  derived  from  their 
own  experience.  The  petitioners  valued 
electricity  using  the  Indian  electricity 
rate  reported  by  the  Central  Electric 
Authority  of  the  Government  of  India. 
The  petitioners  inflated  the  electricity 
rate  to  the  POI  using  the  Indian 
Wholesale  Price  Index  as  published  by 
the  IFS  and  converted  it  from  Indian 
rupees  to  U.S.  dollars  using  the 
Department’s  POI  exchange  rates.  See 
Supplement  to  the  Petitions,  dated  April 
8,  2009,  at  page  21  and  Exhibit  CI-16. 

The  petitioners  based  factory 
overhead,  SG&A,  and  profit  on  data 
from  Synthetic  Packers  Pvt.  Ltd.  for  the 
fiscal  year  April  1,  2007,  through  March 
31,  2008.  See  Volume  I  of  the  Petitions 
at  page  40  and  Volume  II  of  the  Petitions 
at  Exhibit  31.  For  purposes  of  initiation, 
the  Department  finds  the  petitioners’ 
use  of  Synthetic’s  financial  ratios 
appropriate. 

Fair-Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  PRCBs  from  Indonesia, 
Taiwan,  and  Vietnam  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Based  on  a 
comparison  of  EPs  (using  methods  one 
and  three  presented  by  the  petitioners) 
and  CV  calculated  in  accordance  vyith 
section  773(a)(4)  of  the  Act,  the 
estimated  dumping  margins  for  PRCBs 
from  Indonesia  range  from  35.47  to 
60.24  percent.  See  Indonesia  Initiation 
Checklist.  Based  on  a  comparison  of  EPs 
(methods  one  and  three)  and  CV 
calculated  in  accordance  with  section 
773(a)(4)  of  the  Act,  the  estimated 


revised  dumping  margins  for  PRCBs 
from  Taiwan  range  from  76.25  to  95.81 
percent.  See  Taiwan  Initiation 
Checklist.  Based  on  a  comparison  of  EPs 
(methods  one  and  three)  and  NV 
calculated  in  accordance  with  section 
773(c)  of  the  Act,  the  estimated 
dumping  margins  for  PRCBs  from 
Vietnam  range  from  28.49  to  76.11 
percent.  See  Vietnam  Initiation 
Checklist. 

Initiation  of  Antidumping 
Investigations 

Based  upon  the  examination  of  the 
Petitions  on  PRCBs  from  Indonesia, 
Taiwan,  and  Vietnam  the  Department 
finds  that  the  Petitions  meet  the 
requirements  of  section  732  of  the  Act. 
Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  PRCBs 
from  Indonesia,  Taiwan,  and  Vietnam 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  In 
accordance  with  section  733(b)(1)(A)  of 
the  Act  and  19  CFR  351.205(b)(1), 
unless  postponed,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Targeted-Dumping  Allegations 

On  December  10,  2008,  the 
Department  issued  an  interim  final  rule 
for  the  purpose  of  withdrawing  19  CFR 
351.414(f)  and  (g),  the  regulatory 
provisions  governing  the  targeted- 
dumping  analysis  in  antidumping  duty 
investigations,  and  the  corresponding 
regulation  governing  the  deadline  for 
targeted-dumping  allegations,  19  CFR 
351.301(d)(5).  See  Withdrawal  of  the 
Regulatory  Provisions  Governing 
Targeted  Dumping  in  Antidumping 
Duty  Investigations,  73  FR  74930 
(December  10,  2008).  The  Department 
stated  that  “(w}ithdrawal  will  allow  the 
Department  to  exercise  the  discretion 
intended  by  the  statute  and,  thereby, 
develop  a  practice  that  will  allow 
interested  parties  to  pursue  all  statutory 
avenues  of  relief  in  this  area.”  Id.  at 
74931. 

In  order  to  accomplish  this  objective, 
if  any  interested  party  wishes  to  make 
a  targeted-  dumping  allegation  in  any  of 
these  investigations  pursuant  to  section 
777A(d)(l)(B)  of  the  Act,  such 
allegations  are  due  no  later  than  45  days 
before  the  scheduled  date  of  the 
country-specific  preliminary 
determination. 

Respondent  Selection 
Indonesia  and  Taiwan 

For  these  investigations,  the 
Department  intends  to  select 
respondents  based  on  U.S.  Customs  and 


Border  Protection  (CBP)  data  for  U.S. 
imports  under  HTSUS  number 
3923.21.0085  during  the  POI.  We  intend 
to  release  the  CBP  data  under 
Administrative  Protective  Order  (APO) 
to  all  parties  with  access  to  information 
protected  by  APO  within  five  days  of 
publication  of  this  Federal  Register 
notice  and  make  our  decision  regarding 
respondent  selection  within  20  days  of 
publication  of  this  notice.  The 
Department  invites  comments  regarding 
the  CBP  data  and  respondent  selection 
within  10  days  of  publication  of  this 
Federal  Register  notice.  • 

Interested  parties  must  submit 
applications  for  disclosure  under  APO 
in  accordance  with  19  CFR  351.305. 
Instructions  for  filing  such  applications 
may  be  found  on  the  Department’s 
website  at  http://ia.ita.doc.gov/apo. 

Vietnam 

For  this  investigation,  the  Department 
will  request  quantity  and  value 
information  from  all  known  exporters 
and  producers  identified  with  complete 
contact  information  in  the  Petition.  The 
quantity  and  value  data  received  from 
NME  exporters/producers  will  be  used 
as  the  basis  to  select  the  mandatory 
respondents. 

The  Department  requires  that  the 
respondents  submita  response  to  both 
the  quantity  and  value  questionnaire 
and  the  separate-rate  application  by  the 
respective  deadlines  in  order  to  receive 
consideration  for  separate-rate  status. 
See  Circular  Welded  Austenitic 
Stainless  Pressure  Pipe  from  the 
People’s  Republic  of  China:  Initiation  of 
Antidumping  Duty  Investigation,  73  FR 
10221,  10225  (February  26,  2008),  and 
Initiation  of  Antidumping  Duty 
Investigation:  Certain  Artist  Canvas 
From  the  People's  Republic  of  China,  70 
FR  21996,  21999  (April  28,  2005). 
Attachment  II  of  this  notice  contains  the 
quantity  and  value  questionnaire  that 
must  be  submitted  by  all  NME 
exporters/producers  no  later  than  May 
11,  2009.  In  addition,  the  Department 
will  post  the  quantity  and  value 
questionnaire  along  with  the  filing 
instructions  on  the  Import 
Administration  website  at  http:// 
ia.ita.doc.gov/ia-highlights-and- 
news.html.  Also,  the  Department  will 
send  the  quantity  and  value 
questionnaire  to  those  Vietnam 
companies  identified  in  the  Supplement 
to  the  Petitions,  dated  April  16,  2009,  at 
Exhibits  II— 6,  III— 12. 

Separate  Rates 

In  order  to  obtain  separate-rate  status 
in  NME  investigations,  exporters  and 
producers  must  submit  a  separate-rate 
status  application.  See  Policy  Bulletin 
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05.1:  Separate-Rates  Practice  and 
Application  of  Combination  Rates  in 
Antidumping  Investigations  involving 
Non-Market  Economy  Countries  (April 
5,  2005)  (Separate  Rates  and 
Combination  Rates  Bulletin),  available 
on  the  Department’s  website  at  http:// 
ia.ita.doc.gov/policy /bull05-l. pdf. 

Based  on  our  experience  in  processing 
the  separate-rate  applications  in 
previous  antidumping  duty 
investigations,  we  have  modified  the 
application  for  this  investigation  to 
make  it  more  administrable  and  easier 
for  applicants  to  complete.  See,  e.g., 
Initiation  of  Antidumping  Duty 
Investigation:  Certain  New  Pneumatic 
Off-the-Road  Tires  From  the  People’s 
Republic  of  China,  72  FR  43591,  43594- 
95  (August  6,  2007).  The  specific 
requirements  for  submitting  the 
separate-rate  application  in  this 
investigation  are  outlined  in  detail  in 
the  application  itself,  which  will  be 
available  on  the  Department’s  website  at 
http://ia.ita.doc.gov/nme/nme-sep- 
rate.html  on  the  date  of  publication  of 
this  initiation  notice  in  the  Federal 
Register.  The  separate-rate  application 
will  be  due  60  days  after  publication  of 
this  initiation  notice.  As  noted  in  the 
“Respondent  Selection”  section  above, 
the  Department  requires  that 
respondents  submit  a  response  to  both 
the  quantity  and  value  questionnaire 
and  the  separate-rate  application  by  the 
respective  deadlines  in  order  to  receive 
consideration  for  separate-rate  status. 

Use  of  Combination  Rates  in  an  NME 
Investigation 

The  Department  will  calculate 
combination  rates  for  certain 
respondents  that  are  eligible  for  a 
separate  rate  in  this  investigation.  The 
Separate  Rates  and  Combination  Rates 
Bulletin  states: 

{w}hile  continuing  the  practice  of 
assigning  separate  rates  only  to 
exporters,  all  separate  rates  that  the 
Department  will  now  assign  in  its 
NME  investigations  will  be  specific 
to  those  producers  that  supplied  the 
exporter  during  the  period  of 
investigation.  Note,  however,  that 
one  rate  is  calculated  for  the 
exporter  and  all  of  the  producers 
which  supplied  subject 
merchandise  to  it  during  the  period 
of  investigation.  This  practice 
applies  both  to  mandatory 
respondents  receiving  an 
individually  calculated  separate 
rate  as  well  as  the  pool  of  non- 
investigated  firms  receiving  the 
weighted-average  of  the 
individually  calculated  rates.  This 
practice  is  referred  to  as  the 
application  of  “combination  rates” 


because  such  rates  apply  to  specific 
combinations  of  exporters  and  one 
or  more  producers.  The  cash- 
deposit  rate  assigned  to  an  exporter 
will  apply  only  to  merchandise 
both  exported  by  the'firm  in 
question  and  produced  by  a  firm 
that  supplied  the  exporter  during 
the  period  of  investigation. 

See  Separate  Rates  and  Combination 
Rates  Bulletin,  at  page  6  (emphasis 
added). 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act  and  19  CFR 
351.202(f),  copies  of  the  public  versions 
of  the  Petitions  have  been  provided  to 
the  representatives  of  the  Governments 
of  Indonesia,  Taiwan,  and  Vietnam.  We 
will  attempt  to  provide  a  copy  of  the 
public  version  of  the  Petitions  to  the 
foreign  producers/exporters,  consistent 
with  19  CFR  351.203(c)(2). 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the 
International  Trade  Commission 

The  ITC  will  preliminarily  determine, 
no  later  than  May  15,  2009,  whether 
there  is  a  reasonable  indication  that 
imports  of  PRCBs  from  Indonesia, 
Taiwan,  and  Vietnam  are  materially 
injuring,  or  threatening  material  injury 
to,  a  U.S.  industry.  A  negative  ITC 
determination  with  respect  to  any 
country  will  result  in  the  investigation 
being  terminated  for  that  country; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  April  20,  2009. 

Ronald  K.  Lorentzen, 

Assistant  Secretary  for  Import 
Administration. 

Attachment  I 

Scope  of  the  Investigations 

The  merchandise  subject  to  these 
investigations  is  polyethylene  retail 
carrier  bags  (PRCBs),  which  also  may  be 
referred  to  as  t-shirt  sacks,  merchandise 
bags,  grocery  bags,  or  checkout  bags. 

The  subject  merchandise  is  defined  as 
non-sealable  sacks  and  bags  with 
handles  (including  drawstrings), 
without  zippers  or  integral  extruded 
closures,  with  or  without  gussets,  with 
or  without  printing,  of  polyethylene 
film  having  a  thickness  no  greater  than 
0.035  inch  (0.889  mm)  and  no  less  than 


0.00035  inch  (0.00889  mm),  and  with  no 
length  or  width  shorter  than  6  inches 
(15.24  cm)  or  longer  than  40  inches 
(101.6  cm).  The  depth  of  the  bag  may  be 
shorter  than  6  inches  but  not  longer 
than  40  inches  (101.6  cm). 

PRCBs  are  typically  provided  without 
any  consumer  packaging  and  free  of 
charge  by  retail  establishments,  e.g., 
grocery,  drug,  convenience,  department, 
specialty  retail,  discount  stores,  and 
restaurants  to  their  customers  to 
package  and  carry  their  purchased 
products.  The  scope  of  these 
investigations  excludes  (1)  polyethylene 
bags  that  are  not  printed  with  logos  or 
store  names  and  that  are  closeable  with 
drawstrings  made  of  polyethylene  film 
and  (2)  polyethylene  bags  that  are 
packed  in  consumer  packaging  with 
printing  that  refers  to  specific  end-uses 
other  than  packaging  and  carrying 
merchandise  from  retail  establishments, 
e.g.,  garbage  bags,  lawn  bags,  trash-can 
liners. 

Imports  of  merchandise  included 
within  the  scope  of  these  investigations 
are  currently  classifiable  under 
statistical  category  3923.21.0085  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  This 
subheading  may  also  cover  products 
that  are  outside  the  scope  of  these 
investigations.  Furthermore,  although 
the  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

Attachment  II 

Format  For  Reporting  Quantity  and 
Value  of  Sales 

In  providing  the  information  in  the 
chart  below,  please  provide  the  total 
quantity  in  both  pieces  (1,000  units)  and 
kilograms  (kg)  (net  weight)  and  total 
value  (in  U.S.  dollars)  of  all  your  sales 
to  the  United  States  during  the  period 
July  1,  2008,  through  December  31, 

2008,  covered  by  the  scope  of  this 
investigation  (see  Attachment  II), 
produced  in  the  Vietnam,  i.e.  PRCBs. 
Please  provide  the  conversion  factor 
used  to  convert  pieces  (1,000  units)  to 
kg  (net  weight). 

Please  use  the  invoice  date  when 
determining  which  sales  to  include 
within  the  period  noted  above.1 
Additionally,  if  you  believe  that  you 
should  be  treated  as  a  single  entity  along 
with  other  named  exporters,  please 
complete  the  chart,  below,  both  in  the 
aggregate  for  all  named  parties  in  your 


1  If  you  believe  that  another  date  besides  the 
invoice  date  would  provide  a  more  accurate 
representation  of  your  company's  sales  during  the 
designated  period,  please  provide  a  full 
explanation. 
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group  and,  in  separate  charts, 
individually  for  each  named  entity. 
Please  label  each  chart  accordingly. 
Please  state  whether  you  exported 
PRCBs  to  the  United  States  during  the 
POI. 


If  you  did  export  PRCBs  to  the  United 
States  dining  the  POI,  please  state 
whether  you  produced  100  percent  of 
the  PRCBs  that  you  exported  to  the 
United  States  during  the  POI. 


If  you  did  produce  100  percent  of  the 
PRCBs  that  you  exported  to  the  United 
States  during  the  POI,  please  provide 
the  following: 


Market:  United  States 

Total  Quantity  (kg) 
(Net  Weight) 

Total  Quantity- 
Pieces  (1 ,000  units) 

Terms  of  Sale2 

Total  Value3 
($U.S.) 

1.  Export  Price4. 

2.  Constructed  Export  Price5. 

3.  Further  Manufactured6. 

Total. 

2 To  the  extent  possible,  sales  values  should  be  reported  based  on  the  same  terms  (e.g.,  FOB). 

3  Values  should  be  expressed  in  U.S.  dollars.  Indicate  any  exchange  rates  used  and  their  respective  dates  and  sources. 

4  Generally,  a  U.S.  sale  is  classified  as  an  export  price  sale  when  the  first  sale  to  an  unaffiliated  person  occurs  before  the  goods  are  imported 
into  the  United  States. 

5 Generally,  a  U.S.  sale  is  classified  as  a  constructed  export  price  sale  when  the  first  sale  to  an  unaffiliated  person  occurs  after  importation. 
However,  if  the  first  sale  to  the  unaffiliated  person  is  made  by  a  person  in  the  United  States  affiliated  with  the  foreign  exporter,  constructed  ex¬ 
port  price  applies  even  if  the  sale  occurs  prior  to  importation.  Do  not  report  the  sale  to  the  affiliated  party  in  the  United  States,  rather  report  the 
sale  made  by  the  affiliated  party  to  the  unaffiliated  customer  in  the  United  States. 

6  “Further  manufactured”  refers  to  merchandise  that  undergoes  further  manufacture  or  assembly  in  the  United  States  before  sale  to  the  first 
unaffiliated  customer. 


If  you  did  not  produce  100  percent  of 
the  PRCBs  that  you  exported  to  the 
United  States  during  the  POI,  please 
provide  the  following  information: 

1)  Identify  each  company  which 
produced  the  PRCBs  (Company  A) 
that  you  (Company  B)  exported  to 
the  United  States; 

2)  Provide  the  physical  address  of 
each  company  which  produced  the 


PRCBs  (Company  A)  that  you 
(Company  B)  exported  to  the  United 
States  during  the  POI; 

3)  For  each  company  (Company/ 
Companies  A)  which  produced  the 
PRCBs  that  you  (Company  B) 
exported,  provide  the  quantity  (in 
kg  and  pieces)  and  value  of  the 
PRCBs  that  you  (Company  B) 
exported  to  the  United  Sates  during 


the  POI; 

4)  Provide  the  quantity  (in  kg  and 
pieces)  and  the  value  of  the  PRCBs 
that  you  (Company  B)  exported  to 
the  United  Sates  during  the  POI  that 
was  produced  by  your  company 
(Company  B); 

5)  Use  the  chart  below  to  provide  the 
information  requested  above: 


Market:  United 
States 

Name  of 
Company 

A 

Country  of 
Company 

A 

Name  of 
Company 

B 

Quantity  in  Both  (kg. 
)(Net  Weight)  and 
Pieces  (1 ,000 
units)Produced  By 
Company  A  and 
Exported  by  Com¬ 
pany  B 

Quantity  (kg)(Net 
Weight)  and  Pieces 
(1 ,000  units)  Pro¬ 
duced  By  Company 

B  and  Exported  by 
Company  B 

Value  of  Quantity 
Produced  By  Com¬ 
pany  A  and  Ex¬ 
ported  by  Company 

B 

Value  of  Quantity 
Produced  By  Com¬ 
pany  B  and  Ex¬ 
ported  by  Company 
B 

Export  Price. 
Constructed 
Export  Price. 
Further  Manu¬ 
factured. 

Total. 

- 

[FR  Doc.  E9-9567  Filed  4-24-09;  8:45  am] 

BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801 ,  A-428-801 ,  A-475-801 ,  A-588- 
804,  A-41 2-801] 

Ball  Bearings  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan,  and  the 
United  Kingdom:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Reviews  and  Intent  To  Revoke  Order  In 
Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  (the  Department)  is 
conducting  administrative  reviews  of 
the  antidumping  duty  orders  on  ball 
bearings  and  parts  thereof  from  France, 
Germany,  Italy,  Japan,  and  the  United 
Kingdom.  The  reviews  cover  15 
manufacturers/exporters.  The  period  of 
review  is  May  1,  2007,  through  April  30, 
2008.  We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  by  certain  companies  subject  to 
these  reviews.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  reviews,  we  will 
instruct  U.S.  Customs  and  Border 
Protection  (CBP)  to  assess  antidumping 
duties  on  all  appropriate  entries. 


We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  these 
reviews  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

DATES:  Effective  Date:  April  27,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristin  Case  or  Richard  Rimlinger,  AD/ 
CVD  Operations,  Office  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3174  or  (202)  482- 
4477,  respectively. 

SUPPLEMENTARY  INFORMATION: 
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Background 

On  May  15, 1989,  the  Department 
published  the  antidumping  duty  orders 
on  ball  bearings  from  France  (54  FR 
20902),  Germany  (54  FR  20900),  Italy 
(54  FR  20903),  Japan  (54  FR  20904),  and 
the  United  Kingdom  (54  FR  20910)  in 
the  Federal  Register.  On  July  1,  2008,  in 
accordance  with  19  CFR  351.213(b),  we 
published  a  notice  of  initiation  of 
administrative  reviews  of  38  companies 
subject  to  these  orders.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  73  FR  37409 
(July  1,  2008). 

On  January  8,  2009,  we  extended  the 
due  date  for  the  completion  of  these 
preliminary  results  of  reviews  from 
January  31,  2009,  to  April  21,  2009.  See 
Ball  Bearings  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan,  and  the 
United  Kingdom:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews,  74  FR  796  (January  8,  2009). 

On  March  26,  2009,  we  rescinded  the 
administrative  reviews  with  respect  to 
23  companies.  See  Ball  Bearings  and 
Parts  Thereof  from  France,  Germany, 
Italy,  Japan,  and  the  United  Kingdom: 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Reviews,  74  FR  13190 
(March  26,  2009). 

The  period  of  review  is  May  1,  2007, 
through  April  30,  2008.  The  Department 
is  conducting  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  Orders 

The  products  covered  by  the  orders 
are  ball  bearings  and  parts  thereof. 
These  products  include  all  antifriction 
bearings  that  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  Antifriction  balls,  ball 
bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,. and  housed  or 
mounted  ball  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheadings: 
3926.90.45,  4016.93.10',  4016.93.50, 
6909.19.50.10,  8431.20.00, 
8431.39.00.10,  8482.10.10,  8482.10.50, 
8482.80.00,  8482.91.00,  8482.99.05, 
8482.99.35,  8482.99.25.80, 
8482.99.65.95,  8483.20.40,  8483.20.80, 
8483.30.40,  8483.30.80,  8483.50.90, 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.60.80, 
8708.93.30,  8708.93.60.00,  8708.99.06, 


8708.99.31.00,  8708.99.40.00, 

8708.99.49.60,  8708.99.58, 

8708.99.80.15,  8708.99.80.80, 

8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  and  8803.90.90. 

As  a  result  of  changes  to  the  HTSUS, 
effective  February  2,  2007,  the  subject 
merchandise  is  also  classifiable  under 
the  following  additional  HTSUS  item 
numbers:  8708.30.50.90,  8708.40.75, 
8708.50.79.00,  8708.50.89.00, 
8708.50.91.50,  8708.50.99.00, 

8708.70.60.60,  8708.80.65.90, 
8708.93.75.00,  8708.94.75, 
8708.95.20.00,  8708.99.55.00, 
8708.99.68,  8708.99.81.80. 

Although  the  HTSUS  item  numbers 
above  are  provided  for  convenience  and 
customs  purposes,  the  written 
descriptions  of  the  scope  of  these  orders 
remain  dispositive. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  one  of  the  orders. 
These  orders  cover  all  the  subject 
bearings  and  parts  thereof  (inner  race, 
outer  race,  cage,  rollers,  balls,  seals, 
shields,  etc.)  outlined  above  with 
certain  limitations.  With  regard  to 
finished  parts,  all  such  parts  are 
included  in  the  scope  of  these  orders. 
For  unfinished  parts,  such  parts  are 
included  if  they  have  been  heat-treated 
or  if  heat  treatment  is  not  required  to  be 
performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  orders  are  those  that  will  be 
subject  to  heat  treatment  after 
importation.  The  ultimate  application  of 
a  bearing  also  does  not  influence 
whether  the  bearing  is  covered  by  the 
orders.  Bearings  designed  for  highly 
specialized  applications  are  not 
excluded.  Any  of  the  subject  bearings, 
regardless  of  whether  they  may 
ultimately  be  utilized  in  aircraft, 
automobiles,  or  other  equipment,  are 
within  the  scope  of  these  orders. 

For  a  list  of  scope  determinations 
which  pertain  to  the  orders,  see  the 
“Memorandum  to  Laurie  Parkhill” 
regarding  scope  determinations  for  the 
2007-2008  reviews,  dated  April  21, 
2009,  which  is  on  file  in  the  Central 
Records  Unit  (CRU)  of  the  main 
Commerce  building,  room  1117,  in  the 
General  Issues  record  (A-100-001). 

Selection  of  Respondents 

Due  to  the  large  number  of  companies 
in  the  reviews  and  the  resulting 
administrative  burden  to  review  each 
company  for  which  a  request  had  been 
made  and  not  withdrawn,  the 
Department  exercised  its  authority  to 
limit  the  number  of  respondents 
selected  for  individual  examination  in 
these  reviews.  Where  it  is  not 
practicable  to  examine  all  known 


exporters/producers  of  subject 
merchandise  because  of  the  large 
number  of  such  companies,  section 
777A(c)(2)  of  the  Act  allows  the 
Department  to  limit  its  examination  to 
either  a  sample  of  exporters,  producers, 
or  types  of  products  that  is  statistically 
valid,  based  on  the  information 
available  at  the  time  of  selection,  or 
exporters  and  producers  accounting  for 
the  largest  volume  of  subject 
merchandise  from  the  exporting  country 
that  can  be  reasonably  examined. 

Accordingly,  in  June  2008  we 
requested  information  concerning  the 
quantity  and  value  of  sales  to  the  United 
States  from  the  38  exporters/producers 
for  which  we  had  initiated  reviews.  We 
received  responses  from  most  of  the 
exporters/producers  by  July  2008.  Some 
of  the  companies  withdrew  their 
requests  for  review  prior  to  our  selection 
of  respondents  for  individual 
examination.  Based  on  our  analysis  of 
the  responses  and  our  available 
resources,  we  chose  to  examine  the  sales 
of  certain  companies.  See  Memoranda  to 
Laurie  Parkhill,  dated  August  12,  2008, 
for  the  detailed  analysis  of  the  selection 
process  for  each  country-specific 
review. 

Subsequently,  all  selected  firms 
withdrew  their  requests  for  review  with 
respect  to  merchandise  from  Japan  and 
the  United  Kingdom.  To  replace  the 
firms  that  withdrew  their  requests  for 
review,  we  made  additional  selections. 
See  order-specific  Memoranda  to  Laurie 
Parkhill,  dated  October  21,  2008. 

Non-Selected  Respondents 

For  responding  companies  under 
review  of  the  orders  on  merchandise 
from  France  and  Italy  that  were  not 
individually  examined,  we  have 
assigned  the  weighted-average  margin  of 
the  sole  selected  respondent  in  the 
respective  review.  Therefore,  we  have 
applied,  for  these  preliminary  results, 
the  rate  of  10.13  percent  (France)  and 
10.94  percent  (Italy)  to  the  firms  not 
individually  examined  in  these  reviews. 

With  respect  to  the  responding 
companies  which  remain  under  review 
and  which  we  did  not  select  for 
individual  examination  in  the  review  of 
the  order  on  subject  merchandise  from 
Germany,  we  have  assigned  the  margin 
we  calculated  for  Schaeffler  KG  of  3.32 
percent  to  these  firms.  There  were  two 
other  selected  respondents,  myonic 
GmbH  (myonic)  and  Gebrueder  Reinfurt 
GmbH  &  Co.,  KG  (GRW);  we  are 
assigning  an  adverse  facts-available  rate 
to  myonic  and  we  have  calculated  a  de 
minimis  rate  for  GRW.  Generally  we 
have  looked  to  section  735(c)(5)  of  the 
Act,  which  provides  instructions  for 
calculating  the  all-others  rate  in  an 
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investigation,  for  guidance  when 
calculating  the  rate  for  respondents  we 
did  not  examine  in  an  administrative 
review.  Section  735(c)(5)(A)  of  the  Act 
instructs  that  we  are  not  to  calculate  an 
all-others  rate  using  any  zero  or  de 
minimis  margins  or  any  margins  based 
on  total  facts  available.  Therefore,  we 
have  not  included  either  of  the  margins 
we  established  for  myonic  or  GRW  in 
the  determination  of  the  rate  for 
companies  not  selected  for  individual 
examination. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  have  verified  information 
provided  by  GRW  and  SKF  France 
S.A./SKF  Aerospace  France  S.A.S.  (SKF 
France)  in  the  administrative  reviews  of 
the  orders  on  subject  merchandise  from 
Germany  and  France,  respectively, 
using  standard  verification  procedures 
including  the  examination  of  relevant 
sales  and  financial  records  and  the 
selection  and  review  of  original 
documentation  containing  relevant 
information. 

We  intend  to  verify  information 
provided  by  SKF  (UK)  Limited  (SKF 
UK)  and  Japanese  Aero  Engines 
Corporation  (JAEC)  in  the 
administrative  reviews  of  the  orders  on 
subject  merchandise  from  the  United 
Kingdom  and  Japan,  respectively,  after 
publication  of  these  preliminary  results 
of  administrative  reviews.  Our 
verification  results  are,  or  will  be, 
outlined  in  the  public  versions  of  our 
verification  reports  which  are,  or  will 
be,  on  file  in  the  CRU,  room  1117  of  the 
main  Department  building. 

Use  of  Facts  Otherwise  Available 

For  the  reasons  discussed  below,  we 
determine  that  the  use  of  adverse  facts 
available  (AFA)  is  appropriate  for  the 
preliminary  results  of  reviews  with 
respect  to  two  companies. 

A.  Use  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  requested  by  the 
administering  authority,  fails  to  provide 
such  information  by  the  deadlines  for 
submission  of  the  information  and  in 
the  form  or  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782 
of  the  Act,  significantly  impedes  a 
proceeding  under  this  title,  or  provides 
such  information  but  the  information 
cannot  be  verified  as  provided  in 
section  78 2 (i)  of  the  Act,  the 
administering  authority  shall  use, 
subject  to  section  782(d)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Section 
782(d)  of  the  Act  provides  that,  if  the 


administering  authority  determines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
administering  authority  shall  promptly 
inform  the  responding  party  and,  to  the 
extent  practicable,  provide  an 
opportunity  to  remedy  the  deficient 
submission.  If  the  party  fails  to  remedy 
the  deficiency  within  the  applicable 
time  limits,  the  Department  may 
disregard,  subject  to  section  782(e)  of 
the  Act,  all  or  part  of  the  original  and 
subsequent  responses,  as  appropriate. 
Section  782(e)  of  the  Act  provides  that 
the  Department  “shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  administering 
authority”  if  the  information  is  timely, 
can  be  verified,  and  is  not  so  incomplete 
that  it  cannot  be  used,  and  if  the  ’ 
interested  party  acted  to  the  best  of  its 
ability  in  providing  the  information. 
Where  all  of  these  conditions  are  met, 
the  statute  requires  the  Department  to 
use  the  information  if  it  can  do  so 
without  undue  difficulties. 

Two  of  the  companies  selected  for 
individual  examination,  myonic 
(Germany)  and  Edwards  Ltd. /Edwards 
High  Vacuum  Int’l  Ltd.  (Japan) 

(Edwards  Japan),  did  not  respond  to  our 
questionnaire  other  than  to  provide 
quantity  and  value  of  U.S.  sales 
information.  Because  these  companies 
did  not  respond  fully  to  our  request,  we 
could  not  determine  whether  and  to 
what  extent  these  companies  sold 
subject  merchandise  at  less  than  normal 
value  using  the  companies’  own  data. 
Moreover,  because  these  companies 
have  failed  to  provide  the  information 
requested  and  thus  have  significantly 
impeded  the  respective  reviews,  we  find 
that  we  must  base  their  margins  on  the 
use  of  facts  otherwise  available.  See 
section  776(a)  of  the  Act. 

B.  Application  of  Adverse  Inferences  for 
Facts  Available 

In  applying  the  facts  otherwise 
available,  section  776(b)  of  the  Act 
provides  that,  if  the  administering 
authority  finds  that  an  interested  party 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  a 
request  for  information  from  the 
administering  authority,  in  reaching  the 
applicable  determination  under  this 
title,  the  administering  authority  may 
use  an  adverse  inference  in  selecting 
from  among  the  facts  otherwise 
available.  See,  e.g.,  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  and  Final 
Determination  to  Revoke  the  Order  In 
Part:  Individually  Quick  Frozen  Red 


Raspberries  from  Chile,  72  FR  70295, 
70297  (December  11,  2007)  {Final — 
Raspberries  from  Chile),  and  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  and 
Postponement  of  Final  Determination: 
Certain  Circular  Welded  Carbon-Quality 
Line  Pipe  From  Mexico,  69  FR  59892, 
59896  (October  6,  2004). 

Adverse  inferences  are  appropriate 
“to  ensure  that  the  party  does  not  obtain 
a  more  favorable  result  by  failing  to 
cooperate  than  if  it  had  cooperated 
fully.”  See  Notice  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  Notice  of  Intent  to  Revoke  in 
Part:  Certain  Individually  Quick  Frozen 
Red  Raspberries  from  Chile,  72  FR 
44112,  44114  (August  7,  2007) 
(unchanged  in  Final — Raspberries  from 
Chile,  72  FR  at  70297).  Further, 
“affirmative  evidence  of  bad  faith  on  the 
part  of  a  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference.”  See  Antidumping 
Duties;  Countervailing  Duties,  62  FR 
27296,  27340  (May  19,  1997).  See  also 
Nippon  Steel  Corp.  v.  United  States,  337 
F.3d  1373,  1380-84  (CAFC  2003). 

Because  the  non-responding 
companies — myonic  and  Edwards 
Japan — did  not  provide  requested  data 
concerning  their  sales  of  subject 
merchandise  to  the  United  States  and 
foreign  like  product  sold  in  the 
comparison  markets  during  the  period 
of  review,  we  determine  that  they  have 
failed  to  cooperate  by  not  acting  to  the 
best  of  their  ability.  See  Antifriction 
Bearings  and  Parts  Thereof  From 
France,  et  al.  :  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Rescission  of  Administrative 
Reviews  in  Part,  and  Determination  To 
Revoke  Order  in  Part,  69  FR  55574 
(September  15,  2004)  {AFBs  14). 
Therefore,  we  conclude  that  the  use  of 
an  adverse  inference  is  warranted  in 
applying  facts  otherwise  available  to 
these  companies. 

C.  Selection  and  Corroboration  of 
Information  Used  as  Facts  Available 

As  facts  available  with  an  adverse 
inference,  we  have  selected  the  rates  of 
70.41  percent  for  myonic  and  73.55 
percent  for  Edwards  Japan.  These  rates 
represent  the  highest  rates  calculated  in 
the  history  of  the  respective  proceedings 
and  are  from  the  respective  less-than- 
fair-value  investigations  for  each 
country.  See  Final  Determinations  of 
Sales  at  Less  than  Fair  Value: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  54  FR  18992,  18997  (May  3, 
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1989),  and  Final  Determinations  of 
Sales  at  Less  than  Fair  Value: 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Japan,  54  FR  19101, 

19108  (May  3,  1989). 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall  corroborate,  to  the 
extent  practicable,  secondary 
information  used  for  facts  available  by 
reviewing  independent  sources 
reasonably  at  its  disposal.  Information 
from  a  prior  segment  of  the  proceeding 
constitutes  secondary,  information.  See 
Certain  Frozen  Warmwater  Shrimp  from 
Brazil:  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  73  FR  39940 
(July  11,  2008).  The  word  “corroborate” 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value. 

To  corroborate  secondary  information, 
the  Department  will  examine,  to  the 
extent  practicable,  the  reliability  and 
relevance  of  the  information  used. 

Unlike  other  types  of  information  such 
as  input  costs  or  selling  expenses, 
however,  there  are  no  independent 
sources  for  calculated  dumping  margins. 
The  only  source  for  margins  is 
administrative  determinations.  Thus, 
with  respect  to  an  administrative 
review,  if  the  Department  chooses  as 
facts  available  a  calculated  dumping 
margin  from  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.  See  AFBs  14,  69  FR  at 
55577.  With  respect  to  the  relevance 
aspect  of  corroboration,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  AFA,  the 
Department  will  disregard  the  margin 
and  determine  an  appropriate  margin. 
See  Fresh  Cut  Flowers  From  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  6812, 

6814  (February  22,  1996)  (the 
Department  disregarded  the  highest 
dumping  margin  as  best  information 
available  because  the  margin  was  based 
on  another  company’s  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin). 

We  find  that  the  rates  we  are  using  for 
these  preliminary  results,  70.41  percent 
for  myonic  and  73.55  percent  for 
Edwards  Japan,  have  probative  value 
and,  therefore,  are  appropriate  rates  for 
use  as  AFA.  Both  rates  fell  within  the 
range  of  margins  we  calculated  for 
companies  in  the  respective  country- 
specific  administrative  reviews,  and 
there  is  no  information  on  the  record  of 


the  reviews  that  demonstrates  that  the 
selected  rates  are  not  appropriate  AFA 
rates  for  the  non-responsive  firms. 

For  more  detail  concerning  the 
selection  of  the  AFA  rates,  see  the 
country-specific  Memoranda  to  Laurie 
Parkhill,  dated  April  21,  2009,  regarding 
corroboration  of  the  respective  AFA 
rates. 

Intent  To  Revoke 

On  May  30,  2008,  GRW  requested  the 
revocation  from  the  order  on  ball 
bearings  and  parts  thereof  from 
Germany  as  it  pertains  to  its  sales. 

Under  section  751(d)(1)  of  the  Act,  the 
Department  “may  revoke,  in  whole  or  in 
part”  an  antidumping  duty  order  upon 
completion  of  a  review.  Although 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  set  forth  under  19 
CFR  351.222.  Under  19  CFR 
351.222(b)(2),  the  Department  may 
revoke  an  antidumping  duty  order  in 
part  if  it  concludes  that  (A)  an  exporter 
or  producer  has  sold  the  merchandise  at 
not  less  than  normal  value  for  a  period 
of  at  least  three  consecutive  years,  (B) 
the  exporter  or  producer  has  agreed  in 
writing  to  its  immediate  reinstatement 
in  the  order  if  the  Secretary  concludes 
that  the  exporter  or  producer, 
subsequent  to  the  revocation,  sold  the 
subject  merchandise  at  less  than  normal 
value,  and  (C)  the  continued  application 
of  the  antidumping  duty  order  is  no 
longer  necessary  to  offset  dumping. 
Section  351.222(b)(3)  of  the 
Department’s  regulations  states  that,  in 
the  case  of  an  exporter  that  is  not  the 
producer  of  subject  merchandise,  the 
Department  normally  will  revoke  an 
order  in  part  under  19  CFR 
351.222(b)(2)  only  with  respect  to 
subject  merchandise  produced  or 
supplied  by  those  companies  that 
supplied  the  exporter  during  the  time 
period  that  formed  the  basis  for 
revocation. 

A  request  for  revocation  of  an  order  in 
part  for  a  company  previously  found 
dumping  must  address  three  elements. 
The  company  requesting  the  revocation 
must  do  so  in  writing  and  submit  the 
following  statements  with  the  request: 

(1)  The  company’s  certification  that  it 
sold  the  subject  merchandise  at  not  less 
than  normal  value  during  the  current 
review  period  and  that,  in  the  future,  it 
will  not  sell  at  less  than  normal  value; 

(2)  the  company’s  certification  that, 
during  each  of  the  consecutive  years 
forming  the  basis  of  the  request,  it  sold 
the  subject  merchandise  to  the  United 
States  in  commercial  quantities;  (3)  the 
agreement  to  reinstatement  in  the  order 


if  the  Department  concludes  that, 
subsequent  to  revocation,  the  company 
has  sold  the  subject  merchandise  at  less 
than  normal  value.  See  19  CFR 
351.222(e)(1). 

We  preliminarily  determine  that 
GRW’s  May  30,  2008,  request  meets  all 
of  the  criteria  under  19  CFR 
351.222(e)(1).  With  regard  to  the  criteria 
of  19  CFR  351.222(b)(2),  our  preliminary 
margin  calculations  show  that  GRW 
sold  ball  bearings  at  not  less  than 
normal  value  during  the  current  review 
period.  See  Preliminary  Results  of 
Reviews  section  below.  In  addition,  it 
sold  ball  bearings  at  not  less  than 
normal  value  in  the  two  previous 
administrative  reviews  in  which  it  was 
reviewed.  See  Ball  Bearings  and  Parts 
Thereof  from  France,  et  al.:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Rescission 
of  Review  in  Part,  72  FR  58053  (October 
12,  2007),  for  the  period  May  1,  2005, 
through  April  30,  2006,  and  Ball 
Bearings  and  Parts  Thereof  From 
France,  et  al.:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Rescission  of  Reviews  in 
Part,  73  FR  52823  (September  11,  2008), 
for  the  period  May  1,  2006,  through 
April  30,  2007.  Based  on  our 
examination  of  the  sales  data  submitted 
by  GRW,  we  preliminarily  determine 
that  GRW  sold  the  subject  merchandise 
in  the  United  States  in  commercial 
quantities  in  each  of  the  consecutive 
years  cited  by  GRW  to  support  its 
request  for  revocation.  See  preliminary 
results  analysis  memorandum,  dated 
April  21,  2009,  on  file  in  the  CRU,  room 
1117.  Thus,  we  preliminarily  find  that 
GRW  had  zero  or  de  minimis  dumping 
margins  for  the  last  three  consecutive 
years  and  sold  in  commercial  quantities 
all  three  years.  Also,  we  preliminarily 
determine  that  application  of  the 
antidumping  duty  order  to  GRW  is  no 
longer  warranted  for  the  following 
reasons:  (1)  The  company  had  zero  or  de 
minimis  margins  for  a  period  of  at  least 
three  consecutive  years;  (2)  the 
company  has  agreed  to  immediate 
reinstatement  of  the  order  if  we  find  that 
it  has  resumed  making  sales  at  less  than 
fair  value;  (3)  the  continued  application 
of  the  order  is  not  otherwise  necessary 
to  offset  dumping. 

Therefore,  we  preliminarily  determine 
that  GRW  qualifies  for  revocation  from 
the  order  on  ball  bearings  and  parts 
thereof  from  Germany  pursuant  to  19 
CFR  351.222(b)(2)  and,  thus,  we 
preliminarily  determine  to  revoke  the 
order  with  respect  to  ball  bearings  and 
parts  thereof  from  Germany  exported 
and/or  sold  by  GRW  to  the  United 
States. 
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Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used  export  price  (EP)  or  constructed 
export  price  (CEP)  as  defined  in  sections 
772(a)  and  (b)  of  the  Act,  as  appropriate. 
Due  to  the  extremely  large  volume  of 
U.S.  transactions  that  occurred  during 
the  period  of  review  and  the  resulting 
administrative  burden  involved  in 
calculating  individual  margins  for  all  of 
these  transactions,  we  sampled  CEP 
sales  in  accordance  with  section  777A 
of  the  Act.  When  a  selected  firm  made 
more  than  10,000  CEP  sales  transactions 
to  the  United  States  of  merchandise 
subject  to  a  particular  order,  we 
reviewed  CEP  sales  that  occurred  during 
sample  weeks.  We  selected  one  week 
from  each  two-month  period  in  the 
review  period,  for  a  total  of  six  weeks, 
and  analyzed  each  transaction  made  in 
those  six  weeks.  The  sample  weeks  are 
as  follows:  June  3,  2007-June  9,  2007; 
July  29,  2007-August  4,  2007; 

September  23,  2007-September  29, 

2007;  December  2,  2007-December  8, 
2007;  February  10,  2008-February  16, 
2008;  April  13,  2008-April  19,  2008.  We 
reviewed  all  EP  sales  transactions  the 
selected  respondents  made  during  the 
period  of  review. 

We  calculated  EP  and  CEP  based  on 
the  packed  F.O.B.,  C.I.F.,  or  delivered 
price  to  unaffiliated  purchasers  in,  or  for 
exportation  to,  the  United  States.  We 
made  deductions,  as  appropriate,  for 
discounts  and  rebates.  We  also  made 
deductions  for  any  movement  expenses 
in  accordance  with  section  772(c)(2)(A) 
of  the  Act. 

Certain  companies  received  freight 
revenues  or  packing  revenues  from  the 
customer  for  certain  U.S.  sales.  In 
Certain  Orange  Juice  from  Brazil:  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  73  FR  46584  (August  11,  2008) 

( OJ Brazil],  and  accompanying  Issues 
and  Decision  Memorandum  at  Comment 
7,  and  Polyethylene  Retail  Carrier  Bags 
from  the  People’s  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  74  FR  6857 
(February  11,  2009)  [PRC  Bags),  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  6,  the 
Department  determined  to  treat  such 
revenues  as  an  offset  to  the  specific 
expenses  for  which  they  were  intended 
to  compensate.  Accordingly,  we  have 
used  these  respondents’  revenues  as  an 
offset  to  their  respective  expenses. 

Consistent  with  section  772(d)(1)  of 
the  Act,  we  calculated  CEP  by  deducting 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States  which  includes 


commissions,  direct  selling  expenses, 
and  U.S.  repacking  expenses.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  we  also  deducted  those  indirect 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States  and  the  profit  allocated  to 
expenses  deducted  under  section 
772(d)(1)  of  the  Act  in  accordance  with 
sections  772(d)(3)  and  772(f)  of  the  Act. 

In  accordance  with  section  772(f)  of  the 
Act,  we  computed  profit  based  on  the  . 
total  revenues  realized  on  sales  in  both 
the  U.S.  and  home  markets,  less  all 
expenses  associated  with  those  sales. 

We  then  allocated  profit  to  expenses 
incurred  with  respect  to  U.S.  economic 
activity  based  on  the  ratio  of  total  U.S. 
expenses  to  total  expenses  for  both  the 
U.S.  and  home  markets.  Finally,  we 
made  an  adjustment  for  profit  allocated 
to  these  expenses  in  accordance  with 
section  772(d)(3)  of  the  Act. 

Because  SKF  and  JAEC  did  not  incur 
short-term  U.S.  dollar  borrowings 
during  the  period  of  review,  they  based 
their  U.S.  short-term  interest  rates  on 
the  Federal  Funds  Interest  Rate  for  the 
calculation  of  their  U.S.  credit  expenses 
and  inventory-carrying  costs  incurred  in 
the  United  States.  We  did  not  use  the 
U.S.  short-term  interest  rate  for  these 
firms.  The  Federal  Funds  Interest  Rate 
is  the  interest  rate  at  which  private 
depository  institutions  lend  balances  at 
the  Federal  Reserve  to  other  depository 
institutions.  Instead  we  used  the  Federal 
Reserve’s  weighted-average  data  for 
short-term  commercial  and  industrial 
loans.  Consistent  with  the  Department’s 
Policy  Bulletin  98.2,  Imputed  Credit 
Expenses  and  Interest  Rates,  February 
23, 1998,  if  a  respondent  had  no  short¬ 
term  debt  in  U.S.  dollars  during  the 
period  of  review,  it  is  the  Department’s 
practice  to  “use  the  Federal  Reserve’s 
weighted-average  data  for  commercial 
and  industrial  loans  maturing  between 
one  month  and  one  year  from  the  time 
the  loan  is  made”  in  order  to  calculate 
the  U.S.  short-term  interest  percentage 
rate.  See,  e.g.,  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Steel  Concrete  Reinforcing  Bars 
from  Latvia,  71  FR  7016  (February  10, 
2006),  and  accompanying  Issues  and 
Decision  Memorandum  at  Comment  4. 
The  Federal  Reserve  maintains  these 
specific  data  under  the  title  “Federal 
Reserve  Statistical  Release”  and  the 
subheading  “Survey  of  Terms  of 
Business  Lending,”  which  is  posted  on 
the  Web  site  at  http:// 
www.federalreserve.gov/releases/e2/. 
The  short-term  interest  rates  for  May  7- 
11,  2007,  August  6-10,  2007,  November 
5-9,  2007,  and  February  4-8,  2008,  were 
7.46,  7.22,  6.84,  and  5.05  percent, 


respectively.  We  added  these  short-term 
interest  rates  and  divided  the  sum  by 
four  to  calculate  the  U.S.  short-term 
interest  rate  of  6.64  percent  for  the 
period  of  review.  We  used  this  rate  to 
recalculate  SKF’s  and  JAEC’s  U.S.  credit 
expenses  and  inventory-carrying  costs 
incurred  in  the  United  States. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers,  e.g.,  parts  of  bearings  that 
were  imported  by  U.S.  affiliates  of 
foreign  exporters  and  then  further 
processed  into  other  products  which 
were  then  sold  to  unaffiliated  parties, 
we  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  applied  to  all  firms  that  added  value 
in  the  United  States. 

Section  772(e)  of  the  Act  provides 
that,  when  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  sold  by  the  exporter  or 
producer  to  an  unaffiliated  customer  if 
there  is  a  sufficient  quantity  of  sales  to 
provide  a  reasonable  basis  for 
comparison  and  we  determine  that  the 
use  of  such  sales  is  appropriate.  If  there 
is  not  a  sufficient  quantity  of  such  sales 
or  if  we  determine  that  using  the  price 
of  identical  or  other  subject 
merchandise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  CEP. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  the  subject  merchandise 
by  the  affiliated  purchaser.  Based  on 
this  analysis,  we  determined  that  the 
estimated  value  added  in  the  United 
States  by  the  further-manufacturing 
firms  accounted  for  at  least  65  percent 
of  the  price  charged  to  the  first 
unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.  See  19  CFR  351.402(c)  for  an 
explanation  of  our  practice  on  this 
issue.  Therefore,  we  preliminarily 
determine  that  the  value  added  is  likely 
to  exceed  substantially  the  value  of  the 
subject  merchandise  for  SKF  France, 
SKF  Industrie  S.p.A./Somecat  S.p.A. 
(SKF  Italy),  Schaeffler  KG,  JAEC,  and 
Sapporo  Precision  Inc.  (Sapporo).  Also, 
for  these  firms,  we  determine  that  there 
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was  a  sufficient  quantity  of  sales 
remaining  to  provide  a  reasonable  basis' 
for  comparison  and  that  the  use  of  these 
sales  is  appropriate.  For  the  analysis  of 
the  decision  not  to  require  further- 
manufactured  data,  see  the 
Department’s  company-specific  analysis 
memoranda  dated  April  21,  2009. 
Accordingly,  for  purposes  of 
determining  dumping  margins  for  the 
sales  subject  to  the  special  rule,  we  have 
used  the  weighted-average  dumping 
margins  calculated  on  sales  of  identical 
or  other  subject  merchandise  sold  to 
unaffiliated  persons. 

On  July  4,  2006,  the  SKF  Group 
acquired  Somecat  S.p.A.  (Somecat)  in 
Italy  and  SNFA  Bearings  Ltd.  in  the 
United  Kingdom  (SNFA  UK).  We  had 
revoked  the  antidumping  duty  orders 
covering  ball  bearings  from  Italy  and  the 
United  Kingdom  in  part  with  respect  to 
Somecat  and  SNFA  UK.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  of  Orders  in 
Part,  65  FR  49219  (August  11,  2000), 
and  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
of  Orders  in  Part,  66  FR  36551  (July  12, 
2001).  Our  revocations  covered  ball 
bearings  from  Italy  produced  by 
Somecat  and  exported  by  either 
Somecat  or  SNFA  UK  and  ball  bearings 
from  the  United  Kingdom  produced  and 
exported  by  SNFA  UK.  On  January  1, 
2008,  SKF  UK  purchased  the  assets  of 
SNFA  UK  and  SKF  UK  started  to  export 
bearings  produced  by  both  Somecat  and 
SNFA  UK  to  the  United  States. 

In  these  administrative  reviews  for  the 
period  May  1,  2007,  through  April  30, 
2008,  SKF  Italy  reported  Somecat- 
produced  bearings  which  SKF  UK  sold 
in  the  United  States  on  or  after  January 
1,  2008;  SKF  UK  reported  SNFA  UK- 
produced  bearings  which  SKF  UK  sold 
in  the  United  States  on  or  after  January 
1,  2008.  SKF  Italy  and  SKF  UK  have 
argued  that  we  should  not  include  in 
their  respective  margin  calculations 
sales  of  Somecat-produced  ball  bearings 
or  SNFA  UK-produced  ball  bearings 
which  SKF  UK  sold  to  U.S.  customers 
during  the  period  of  review  but  which 
entered  the  United  States  before  January 
1,  2008,  on  the  grounds  that  entries  of 
such  merchandise  were  not  subject  to 
the  antidumping  duty  orders.  Because 
SKF  Italy  and  SKF  UK  provided  data 
supporting  their  position,  we  have 
excluded  Somecat-produced  bearings 
and  SNFA  UK-produced  bearings  where 
the  record  demonstrates  that  this 


merchandise  was  exported  to  the  United 
States  by  either  Somecat  or  SNFA  UK 
prior  to  January  1,  2008,  and  thus 
covered  by  our  revocations  for  these 
firms. 

There  were  no  other  claimed  or 
allowed  adjustments  to  EP  or  CEP  sales 
by  other  respondents. 

Home-Market  Sales 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  did  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  foreign  like  product  sold 
by  all  respondents  in  the  exporting 
country  was  sufficient  to  permit  a 
proper.comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
States,  pursuant  to  section  773(a)(1)  of 
the  Act.  Each  company’s  quantity  of 
sales  in  its  home  market  was  greater 
than  five  percent  of  its  sales  to  the  U.S. 
market.  Therefore,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act,  we 
based  normal  value  on  the  prices  at 
which  the  foreign  like  product  was  first 
sold  for  consumption  in  the  exporting 
country  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade  and,  to  the  extent  practicable,  at 
the  same  level  of  trade  as  the  EP  or  CEP 
sales. 

Due  to  the  extremely  large  number  of 
home-market  transactions  that  occurred 
during  the  period  of  review  and  the 
resulting  administrative  burden 
involved  in  examining  all  of  these 
transactions,  we  sampled  sales  to 
calculate  normal  value  in  accordance 
with  section  777A  of  the  Act.  When  a 
selected  firm  had  more  than  10,000 
home-market  sales  transactions  on  a 
country-specific  basis,  we’used  sales  in 
sample  months  that  corresponded  to  the 
sample  weeks  which  we  selected  for 
U.S.  CEP  sales,  sales  in  a  month  prior 
to  the  period  of  review,  and  sales  in  the 
month  following  the  period  of  review. 
The  sample  months  were  February 

2007,  June  2007,  August  2007, 
September  2007,  December  2007, 
February  2008,  April  2008,  and  June 

2008, 

The  Department  may  calculate  normal 
value  based  on  a  sale  to  an  affiliated 
party  only  if  it  is  satisfied  that  the  price 
to  the  affiliated  party  is  comparable  to 
the  price  at  which  sales  are  made  to 
parties  not  affiliated  with  the  exporter 
or  producer,  i.e.,  sales  were  made  at 
arm’s-length  prices.  See  19  CFR 
351.403(c).  We  excluded  from  our 
analysis  sales  to  affiliated  customers  for 
consumption  in  the  home  market  that 
we  determined  not  to  be  arm’s-length 
prices.  To  test  whether  these  sales  were 


made  at  arm’s-length  prices,  we 
compared  the  prices  of  sales  of 
comparable  merchandise  to  affiliated 
and  unaffiliated  customers,  net  of  all 
rebates,  movement  charges,  direct 
selling  expenses,  and  packing.  Pursuant 
to  19  CFR  351.403(c)  and  in  accordance 
with  our  practice,  when  the  prices 
charged  to  an  affiliated  party  were,  on 
average,  between  98  and  102  percent  of 
the  prices  charged  to  unaffiliated  parties 
for  merchandise  comparable  to  that  sold 
to  the  affiliated  party,  we  determined 
that  the  sales  to  the  affiliated  party  were 
at  arm’s-length  prices.  See  Antidumping 
Proceedings:  Affiliated  Party  Sales  in 
the  Ordinary  Course  of  Trade,  67  FR 
69186  (November  15,  2002).  We 
included  in  our  calculation  of  normal 
value  those  sales  to  affiliated  parties 
that  were  made  at  arm’s-length  prices. 

Cost  of  Production 

In  accordance  with  section  773(b)  of 
the  Act,  we  disregarded  below-cost  sales 
in  the  last  completed  segment  for  SKF 
France,  SKF  Italy,  SKF  UK,  GRW, 
Schaeffler  KG,  and  Thie  Barden 
Corporation  (UK),  Ltd. /Schaeffler  (U.K.) 
Ltd.  (Barden/Schaeffler  UK).  Therefore, 
for  the  instant  reviews,  we  have 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
under  consideration  for  the 
determination  of  normal  value  in  these 
reviews  may  have  been  made  at  prices 
below  the  cost  of  production  (COP),  as 
provided  by  section  773(b)(2)(A)(ii)  of 
the  Act.  Pursuant  to  section  773(b)(1)  of 
the  Act,  we  conducted  COP 
investigations  of  sales  by  these  firms  in 
the  respective  home  markets. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  the  selling,  general, 
and  administrative  (SG&A)  expenses, 
and  all  costs  and  expenses  incidental  to 
packing  the  merchandise.  In  our  COP 
analysis,  we  used  the  home-market  sales 
and  COP  information  provided  by  each 
respondent  in  its  questionnaire 
responses. 

After  calculating  the  COP  and  in 
accordance  with  section  773(b)(1)  of  the 
Act,  we  tested  whether  home-market 
sales  of  the  foreign  like  product  were 
made  at  prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities  and  whether  such  prices 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COPs  to  the 
reported  home-market  prices  less  any 
applicable  movement  charges, 
discounts,  and  rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  when  less  than  20  percent  of  a 
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respondent’s  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  substantial 
quantities  within  an  extended  period  of 
time.  When  20  percent  or  more  of  a 
respondent’s  sales  of  a  given  product 
during  the  period  of  review  were  at 
prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  they  were  made  in  substantial 
quantities  within  an  extended  period  of 
time  pursuant  to  sections  773(b)(2)(B) 
and  (C)  of  the  Act  and  because,  based  on 
comparisons  of  prices  to  weighted- 
average  COPs  for  the  period  of  review, 
we  determined  that  these  sales  were  at 
prices  which  would  not  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  accordance  with  section 
773(b)(2)(D)  of  the  Act.  See  the  analysis 
memoranda  for  SKF  France,  SKF  Italy, 
SKF  UK,  GRW,  Schaeffler  KG,  and 
Barden/Schaeffler  UK  dated  April  21, 
2009.  Based  on  this  test,  we  disregarded 
below-cost  sales  with  respect  to  SKF 
France,  SKF  Italy,  SKF  UK,  GRW, 
Schaeffler  KG,  and  Barden/Schaeffler 
UK. 

Model-Match  Methodology 

For  all  respondents,  where  possible, 
we  compared  U.S.  sales  with  sales  of  the 
foreign  like  product  in  the  home  market. 
Specifically,  in  making  our 
comparisons,  if  an  identical  home- 
market  model  was  reported,  we  made 
comparisons  to  weighted-average  home- 
market  prices  that  were  based  on  all 
sales  which  passed  the  COP  test  of  the 
identical  product  during  the  relevant 
month.  We  calculated  the  weighted- 
average  home-market  prices  on  a  level 
of  trade-specific  basis.  If  there  were  no 
contemporaneous  sales  of  an  identical 
model,  we  identified  the  most  similar 
home-market  model. 

To  determine  the  most  similar  model, 
we  limited  our  examination  to  models 
sold  in  the  home  market  that  had  the 
same  bearing  design,  load  direction, 
number  of  rows,  and  precision  grade. 
Next,  we  calculated  the  sum  of  the 
deviations  (expressed  as  a  percentage  of 
the  value  of  the  U.S.  model’s 
characteristics)  of  the  inner  diameter, 
outer  diameter,  width,  and  load  rating 
for  each  potential  home-market  match 
and  selected  the  bearing  with  the 
smallest  sum  of  the  deviations.  If  two  or 
more  bearings  had  the  same  sum  of  the 
deviations,  we  selected  the  model  that 
was  sold  at  the  same  level  of  trade  as  the 
U.S.  sale  and  was  the  closest 
contemporaneous  sale  to  the  U.S.  sale. 

If  two  or  more  models  were  sold  at  the 
same  level  of  trade  and  were  sold 
equally  contemporaneously,  we  selected 


the  model  with  the  smallest  difference- 
in-merchandise  adjustment. 

Finally,  if  no  bearing  sold  in  the  home 
market  had  a  sum  of  the  deviations  that 
was  less  than  40  percent,  we  concluded 
that  no  appropriate  comparison  existed 
in  the  home  market  and  we  used  the 
constructed  value  of  the  U.S.  model  as 
normal  value.  For  a  full  discussion  of 
the  model-match  methodology  for  these 
reviews,  see  Ball  Bearings  and  Parts 
Thereof  from  France,  et  al.:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  70  FR  54711 
(September  16,  2005),  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comments  2,3,  and  5 
and  Antifriction  Bearings  and  Parts 
Thereof  from  France,  et  al.:  Preliminary 
Results  and  Partial  Rescission  of  * 
Antidumping  Duty  Administrative 
Reviews,  70  FR  25538,  25542  (May  13, 
2005). 

Normal  Value 

Home-market  prices  were  based  on 
the  packed,  ex-factory,  or  delivered 
prices  to  affiliated  or  unaffiliated 
purchasers.  When  applicable,  we  made 
adjustments  for  differences  in  packing 
and  for  movement  expenses  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act.  Where  companies 
received  freight  or  packing  revenues 
from  the  home-market  customer,  we 
offset  these  expenses  in  accordance  with 
OJ  Brazil  and  PRC  Bags  as  discussed 
above.  We  also  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  19  CFR 
351.411  and  for  differences  in 
circumstances  of  sale  in  accordance 
with  section  773(a)(6)(C)(iii)  of  the  Act 
and  19  CFR  351.410.  For  comparisons  to 
EP,  we  made  circumstance-of-sale 
adjustments  by  deducting  home-market 
direct  selling  expenses  from,  and  adding 
U.S.  direct  selling  expenses  to,  normal 
value.  For  comparisons  to  CEP,  we 
made  circumstance-of-sale  adjustments 
by  deducting  home-market  direct  selling 
expenses  from  normal  value.  We  also 
made  adjustments,  when  applicable,  for 
home-market  indirect  selling  expenses 
to  offset  U.S.  commissions  in  EP  and 
CEP  calculations. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based 
normal  value,  to  the  extent  practicable, 
on  sales  at  the  same  level  of  trade  as  the 
EP  or  CEP.  If  normal  value  was 
calculated  at  a  different  level  of  trade, 
we  made  an  adjustment,  if  appropriate 
and  if  possible,  in  accordance  with 
section  773(a)(7)(A)  of  the  Act.  See  Level 
of  Trade  section  below. 


Constructed  Value 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constructed  value  as 
the  basis  for  normal  value  when  there 
were  no  usable  sales  of  the  foreign  like 
product  in  the  comparison  market.  We 
calculated  constructed  value  in 
accordance  with  section  773(e)  of  the 
Act.  We  included  the  cost  of  materials 
and  fabrication,  SG&A  expenses,  U.S. 
packing  expenses,  and  profit  in  the 
calculation  of  constructed  value.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  expenses  and 
profit  on  the  amounts  incurred  and 
realized  by  each  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  home  market. 

When  appropriate,  we  made 
adjustments  to  constructed  value  in 
accordance  with  section  773(a)(8)  of  the 
Act,  19  GFR  351.410,  and  19  CFR 
351.412  for  circumstance-of-sale 
differences  and  level-of-trade 
differences.  For  comparisons  to  EP,  we 
made  circumstance-of-sale  adjustments 
by  deducting  home-market  direct  selling 
expenses  from  and  adding  U.S.  direct 
selling  expenses  to  constructed  value. 

For  comparisons  to  CEP,  we  made 
circumstance-of-sale  adjustments  by 
deducting  home-market  direct  selling 
expenses  from  constructed  value.  We 
also  made  adjustments,  when 
applicable,  for  home-market  indirect 
selling  expenses  to  offset  U.S. 
commissions  in  EP  and  CEP 
comparisons. 

When  possible,  we  calculated 
constructed  value  at  the  same  level  of 
trade  as  the  EP  or  CEP.  If  constructed 
value  was  calculated  at  a  different  level 
of  trade,  we  made  an  adjustment,  if 
appropriate  and  if  possible,  in 
accordance  with  sections  773(a)(7)  and 
(8)  of  the  Act. 

Level  of  Trade 

To  the  extent  practicable,  we 
determined  normal  value  for  sales  at  the 
same  level  of  trade  as  the  U.S.  sales 
(either  EP  or  CEP).  When  there  were  no 
sales  at  the  same  level  of  trade,  we 
compared  U.S.  sales  to  home-market 
sales  at  a  different  level  of  trade.  The 
normal-value  level  of  trade  is  that  of  the 
starting-price  sales  in  the  home  market. 
When  normal  value  is  based  on 
constructed  value,  the  level  of  trade  is 
that  of  the  sales  from  which  we  derived 
SG&A  and  profit. 

To  determine  whether  home-market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
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the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  were  at  a  different  level  of  trade 
from  that  of  a  U.S.  sale  and  the 
difference  affected  price  comparability, 
as  manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  normal  value  is  based  and 
comparison-market  sales  at  the  level  of 
trade  of  the  export  transaction,  we  made 
a  level-of-trade  adjustment  under 
section  773(a)(7)(A)  of  the  Act.  See,  e.g., 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  South 
Africa,  62  FR  61731,  61732  (November 
19,  1997). 

.  Where  the  respondent  reported  no 
home-market  levels  of  trade  that  were 
equivalent  to  the  CEP  level  of  trade  and 
where  the  CEP  level  of  trade  was  at  a 
less  advanced  stage  than  any  of  the 
home-market  levels  of  trade,  we  were 
unable  to  calculate  a  level-of-trade 
adjustment  based  on  the  respondent’s 
home-market  sales  of  the  foreign  like 
product.  Furthermore,  we  have  no  other 
information  that  provides  an 
appropriate  basis  for  determining  a 
level-of-trade  adjustment.  For 
respondents’  CEP  sales,  to  the  extent 
possible,  we  determined  normal  value  at 
the  same  level  of  trade  as  the  U.S.  sale 
to  the  first  unaffiliated  customer  and 
made  a  CEP-offset  adjustment  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act.  The  CEP-offset  adjustment  to 
normal  value  was  subject  to  the  so- 
called  “offset  cap,”  calculated  as  the 
sum  of  home-market  indirect  selling 
expenses  up  to  the  amount  of  U.S. 
indirect  selling  expenses  deducted  from 
CEP  (or,  if  there  were  no  home-market 
commissions,  the  sum  of  U.S.  indirect 
selling  expenses  and  U.S.  commissions). 


For  a  company-specific  description  of 
our  level-of-trade  analyses  for  these 
preliminary  results,  see  Memorandum 
to  Laurie  Parkhill,  dated  April  21,  2009, 
entitled  “Ball  Bearings  and  Parts  There 
of  from  Various  Countries:  2007/2008 
Level-of-Trade  Analysis,”  on  file  in  the 
CRU,  room  1117. 

Preliminary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  percentage  weighted-average 
dumping  margins  on  ball  bearings  and 
parts  thereof  from  various  countries 
exist  for  the  period  May  1,  2007, 


through  April  30,  2008: 

Company 

Margin 

(percent) 

France 

SKF  France  . 

Edwards  Ltd.  and  Edwards  High 

10.13 

Vacuum  Int’l  Ltd  . 

10.13 

Germany 

i - 

GRW  . 

Schaeffler  KG  . 

myonic  . . 

RWG  Frankenjura  Industrie  Air¬ 
craft  Bearings  GmbH  . 

SKF  GmbH  . 

Edwards  Ltd.  and  Edwards  High 
Vacuum  Int’l  Ltd  . 


Italy 


SKF  Italy  . 

10.94 

Schaeffler  Italia  S.r.L.  (formerly 

FAG  Italia  S.p.A.) . . . 

10.94 

Japan 

* 

Edwards  Ltd.  and  Edwards  High 

Vacuum  Int’l  Ltd  . 

73.55 

0.10 

3.32 

70.41 

3.32 

3.32 

3.32 


Company 

Margin 

(percent) 

JAEC . 

0.00 

Sapporo  . 

6.65 

United  Kingdom 

Barden/Schaeffler  UK . 

0.14 

SKF  UK . 

18.27 

Comments 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  these 
reviews  within  five  days  of  the  date  of 
publication  of  this  notice.  See  19  CFR 
351.224(b).  Any  interested  party  may 
request  a  hearing  within  30  days  of  the 
date  of  publication  of  this  notice.  See  19 
CFR  351.310(c).  A  general-issues 
hearing,  if  requested,  and  any  hearings 
regarding  issues  related  solely  to 
specific  countries,  if  requested,  will  be 
held  at  the  main  Department  building  at 
times  and  locations  to  be  determined. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration  within  30  days  of  the 
date  of  publication  of  this  notice.  See  19 
CFR  351.310(c).  Requests  should 
contain  the  following:  (1)  The  party’s 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  (3)  a  list 
of  issues  to  be  discussed. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  briefs.  Case  briefs  from  interested 
parties  and  rebuttal  briefs,  limited  to  the 
issues  raised  in  the  respective  case 
briefs,  may  be  submitted  not  later  than 
the  following  dates: 


Case 

- , 

Briefs  due 1 

Rebuttals  due 

France . 

May  27,  2009  . 

June  3,  2009. 

Germany  . 

May  28,  2009  . 

June  4,  2009. 

May  29,  2009  . 

June  5,  2009. 

Japan  . 

June  4,  2009  . 

June  11,  2009. 

United  Kingdom  . 

June  5,  2009  . 

June  12,  2009. 

General  Issues . 

June  8,  2009  . 

June  1 5,  2009. 

1 1f  verification  reports  for  pending  verifications  involving  the  administrative  reviews  of  Japan  and  the  United  Kingdom  are  issued  later  than 
seven  days  prior  to  the  dates  indicated,  then  the  case  brief  will  be  due  seven  days  after  release  of  the  verification  report  and  the  rebuttal  brief 
will  be  due  seven  days  after  the  due  date  for  the  case  brief.  The  case  brief  for  General  Issues  will  be  due  the  first  business  day  after  the  last 
country-specific  case  brief  is  due  and  the  rebuttal  brief  for  General  Issues  will  be  due  seven  days  thereafter. 


Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  these  proceedings  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 


The  Department  intends  to  issue  the 
final  results  of  these  administrative 
reviews,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  briefs  or  at  the  hearings,  if  held, 
within  120  days  of  the  date  of 
publication  of  this  notice. 


Assessment  Rates 

The  Department  shall  determine,  and 
CBP  shall  assess,  antidumping  duties  on 
all  appropriate  entries.  In  accordance 
with  19  CFR  351.212(b)(1),  we  have 
calculated,  whenever  possible,  an 
exporter/importer  (or  customer)-specific 
assessment  rate  or  value  for 
merchandise  subject  to  these  reviews  as 
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described  below.  We  intend  to  issue 
liquidation  instructions  to  CBP  15  days 
after  publication  of  the  final  results  of 
these  reviews. 

The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  6,  2003.  See  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003)  ( Assessment  of 
Antidumping  Duties).  This  clarification 
will  apply  to  entries  of  subject 
merchandise  during  the  period  of 
review  produced  by  companies  selected 
for  individual  examination  in  these 
preliminary  results  of  reviews  for  which 
the  reviewed  companies  did  not  know 
their  merchandise  was  destined  for  the 
United  States.  In  such  instances,  we  will 
instruct  CBP  to  liquidate  unreviewed 
entries  at  the  country-specific  all-others 
rate  if  there  is  no  rate  for  the 
intermediate  company(ies)  involved  in 
the  transaction.  For  a  full  discussion  of 
this  clarification,  see  Assessment  of 
Antidumping  Duties. 

For  the  responsive  companies  which 
were  not  selected  for  individual 
examination,  we  will  instruct  CBP  to 
apply  the  rates  listed  above  to  all  entries 
of  subject  merchandise  produced  and/or 
exported  by  such  firms. 

For  companies  for  which  we  are 
relying  on  total  AFA  to  establish  a 
dumping  margin,  we  will  instruct  CBP 
to  apply  the  assigned  AFA  rate  to  all 
entries  of  subject  merchandise  during 
the  period  of  review  produced  and/or 
exported  by  the  companies. 

Export-Price  Sales 

With  respect  to  EP  sales,  for  these 
preliminary  results,  we  divided  the  total 
dumping  margins  (calculated  as  the 
difference  between  normal  value  and 
EP)  for  each  exporter’s  importer  or 
customer  by  the  total  number  of  units 
the  exporter  sold  to  that  importer  or 
customer.  We  will  direct  CBP  to  assess 
the  resulting  per-unit  dollar  amount 
against  each  unit  of  merchandise  in 
each  of  that  importer’s/customer’s 
entries  under  the  relevant  order  during 
the  review  period. 

Constructed  Export-Price  Sales 

For  CEP  sales  (sampled  and  non- 
sampled),  we  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
CBP  to  assess  the  resulting  percentage 
margin  against  the  entered  customs 
values  for  the  subject  merchandise  on 
each  of  that  importer’s  entries  under  the 
relevant  order  during  the  review  period. 
See  19  CFR  351.212(b). 


Cash-Deposit  Requirements 

In  order  to  derive  a  single  weighted- 
average  margin  for  each  respondent,  we 
weight-averaged  the  EP  and  CEP 
weighted-average  deposit  rates  (using 
the  EP  and  CEP,  respectively,  as  the 
weighting  factors).  To  accomplish  this 
when  we  sampled  CEP  sales,  we  first 
calculated  the  total  dumping  margins 
for  all  CEP  sales  during  the  review 
period  by  multiplying  the  sample  CEP 
margins  by  the  ratio  of  total  days  in  the 
review  period  to  days  in  the  sample 
weeks.  We  then  calculated  a  total  net 
value  for  all  CEP  sales  during  the  review 
period  by  multiplying  the  sample  CEP 
total  net  value  by  the  same  ratio. 

Finally,  we  divided  the  combined  total 
dumping  margins  for  both  EP  and  CEP 
sales  by  the  combined  total  value  for 
both  EP  and  CEP  sales  to  obtain  the 
deposit  rate. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
notice  of  final  results  of  administrative 
reviews  for  all  shipments  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash-deposit  rates  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  the  reviews;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash- 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  a 
prior  review,  or  the  less-than-fair-value 
investigations  but  the  manufacturer  is, 
the  cash-deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  the  cash-deposit  rate 
for  all  other  manufacturers  or  exporters 
will  continue  to  be  the  all-others  rate  for 
the  relevant  order  made  effective  by  the 
final  results  of  reviews  published  on 
July  26, 1993.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order,  58  FR  39729 
(July  26, 1993).  For  ball  bearings  from 
Italy,  see  Antifriction  Bearings  ( Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  66472, 
66521  (December  17, 1996).  These  rates 
are  the  all-others  rates  from  the  relevant 
less-than-fair-value  investigations. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
further  notice. 


Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Department’s  presumption  that 
reimbursement  of  antidumping  duties  • 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

These  preliminary  results  of 
administrative  reviews  and  intent  to 
revoke  in  part  are  issued  and  published 
in  accordance  with  sections  751(a)(1) 
and  777(i)(l)  of  the  Act. 

Dated:  April  21.  2009. 

Ronald  K.  Lorentzen, 

Acting  Assistant  Secretary  for  Im  port 
A  dministration . 

[FR  Doc.  E 9— 9588  Filed  4-24-09;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(C-552-805] 

Polyethylene  Retail  Carrier  Bags  From 
the  Socialist  Republic  of  Vietnam: 
Initiation  of  Countervailing  Duty 
Investigation  and  Request  for  Public 
Comment  on  the  Application  of  the 
Countervailing  Duty  Law  to  Imports 
From  the  Socialist  Republic  of  Vietnam 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  Effective  Date:  April  27,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Jun 
Jack  Zhao  or  Gene  Calvert,  AD/CVD 
Operations,  Office  6,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-1396  and  (202) 
482-3586,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  March  31,  2009,  the  Department  of 
Commerce  (the  Department)  received  a 
petition  concerning  imports  of 
polyethylene  retail  carrier  bags  (PRCBs) 
from  the  Socialist  Republic  of  Vietnam 
(Vietnam)  filed  in  proper  form  by  Hilex 
Poly  Co.,  LLC  and  Superbag  Corporation 
(collectively,  the  petitioners),  domestic 
producers  of  PRCBs.  On  April  6,  2009, 
the  Department  issued  requests  for 
additional  information  and  clarification 
of  certain  areas  of  the  Petition  involving 
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countervailabie  subsidy  allegations.  See 
Letter  from  Barbara  E.  Tillman,  Director, 
AD/CVD  Operations,  Office  6,  to  the 
petitioners,  “Petitions  for  the  Imposition 
of  Antidumping  Duties  on  Polyethylene 
Retail  Carrier  Bags  (PRCBs)  from 
Indonesia,  Taiwan,  and  Vietnam,  and 
Countervailing  Duties  on  Imports  of 
PRCBs  from  Vietnam:  Supplemental 
Questions  on  the  Countervailing  Duty 
Allegations,  April  6,  2009.”  Based  on 
the  Department’s  request,  the  petitioners 
timely  filed  additional  information 
concerning  the  Petition  on  April  8, 

2009.  The  petitioners  submitted  a 
revised  exhibit  concerning  domestic 
company  shipments  on  April  10,  2009, 
and  a  revised  list  of  all  known 
Vietnamese  producers  and  exporters  of 
PRCBs  that  are  believed  to  be  benefitting 
from  countervailabie  subsidies  on  April 
16,  2009.  During  the  consultations  with 
the  Government  of  Vietnam  (GOV),  see 
“Consultations”  section  below,  the  GOV 
presented  a  written  statement  and 
government  publications  in  opposition 
of  the  countervailing  duty  Petition.  On 
April  17,  2009,  Bin  Tay  Import  Export 
Production  Services  Joint  Stock 
Company,  Loc  Cuong  Trading 
Producing  Co.,  Ltd.,  Ontrue  Plastics  Co., 
Ltd.,  (Vietnam)  and  Alta  Company 
(collectively,  Vietnamese  producers) 
submitted  comments  on  the  level  of 
industry  support  expressed  in  the 
Petition.  On  April  20,  2009,  the 
petitioners  submitted  rebuttal  comments 
to  the  GOV  and  Vietnamese  producers 
concerning  industry  support.  The  GOV 
submitted  additional  government 
publications  on  April  16  and  April  20, 
2009. 

In  accordance  with  section  702(b)(1) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  the  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  PRCBs  in  Vietnam  received 
countervailabie  subsidies  within  the 
meaning  of  section  701  of  the  Act,  and 
that  imports  materially  injure,  or 
threaten  material  injury  to,  an  industry 
in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  this  Petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
section  771(9)(C)  of  the  Act,  and  the 
petitioners  have  demonstrated  sufficient 
industry  support  with  respect  to  the 
countervailing  duty  investigation  that 
they  are  requesting  the  Department  to 
initiate  (see,  infra,  “Determination  of 
Industry  Support  for  the  Petition”). 

Period  of  Investigation 

The  anticipated  period  of 
investigation  (POI)  is  calendar  year 
2008.  See  19  CFR  351.204(b)(2). 


Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  polyethylene  retail 
carrier  bags.  See  Attachment  to  this 
notice  for  a  complete  description  of  the 
merchandise  covered  by  this 
investigation. 

Comments  on  Scope  of  the  Investigation 

As  discussed  in  the  preamble  to  the 
regulations,  we  are  setting  aside  a 
period  for  interested  parties  to  raise 
issues  regarding  product  coverage.  See 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296,  27323 
(May  19,  1997).  The  Department 
encourages  all  interested  parties  to 
submit  such  comments  within  20 
calendar  days  of  the  publication  of  this 
notice.  Comments  should  be  addressed 
to  Import  Administration’s  Central 
Records  Unit  (CRU),  Room  1117,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  to  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Government  of 
Vietnam  (the  GOV)  for  consultations 
with  respect  to  the  countervailing  duty 
Petition.  The  Department  held  these 
consultations  on  April  15,  2009.  See 
Memorandum  to  the  File,  Petition  on 
Polyethylene  Retail  Carrier  Bags 
(PRCBs)  from  the  Socialist  Republic  of 
Vietnam  (Vietnam):  Consultations  with 
the  Government  of  Vietnam  (GOV), 

April  16,  2009  (Consultations  Memo), 
on  file  in  the  CRU. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (i)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (ii)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  702(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 


the  Department  shall:  (i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition,  as  required  by  section 
702(c)(4)(A),  or  (ii)  determine  industry 
support  using  a  statistically  valid 
sampling  method. 

Section  771(4)(A)  of  the  Act  defines 
the  “industry”  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  loolc  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  U.S. 
International  Trade  Commission  (ITC), 
which  is  responsible  for  determining 
whether  “the  domestic  industry”  has 
been  injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department’s 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  law.  See  USEC,  Inc.  v. 

United  States,  132  F.  Supp.  2d  1,  8  (CIT 
2001 ),  citing  Algoma  Steel  Corp.  Ltd.  v. 
United  States,  688  F.  Supp.  639,  644 
(CIT  1988),  ajf’d  865  F.2d  240  (Fed.  Cir. 
1989),  cert,  denied  492  U.S.  919  (1989). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  “a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  subtitle.”  Thus, 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
“the  article  subject  to  an  investigation,” 
(i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition). 

With  regard  to  the  domestic  like 
product,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation.  Based  on  our  analysis  of 
the  information  submitted  on  the 
record,  we  have  determined  that  PRCBs 
constitute  a  single  domestic  like  product 
and  we  have  analyzed  industry  support 
in  terms  of  that  domestic  like  product. 
For  a  discussion  of  the  domestic  like 
product  analysis  in  this  case,  see 
Countervailing  Duty  Investigation 
Initiation  Checklist:  Countervailing  Duty 
Petition  on  Polyethylene  Retail  Carrier 
Bags  from  the  Socialist  Republic  of 
Vietnam  (Initiation  Checklist),  at 
Attachment  II  (Analysis  of  Industry 
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Support  for  the  Petition),  on  file  in  the 
CRU. 

With  regard  to  section  702(c)(4)(A)  of 
the  Act,  in  determining  whether  the 
petitioners  have  standing,  (i.e.,  those 
domestic  workers  and  producers 
supporting  the  Petition  account  for:  (1) 
at  least  25  percent  of  the  total 
production  of  the  domestic  like  product; 
and  (2)  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  Petition),  we  considered  the 
industry  support  data  contained  in  the 
Petition  with  reference  to  the  domestic 
like  product  as  defined  in  the  “Scope  of 
the  Investigation”  section  above.  To 
establish  industry  support,  the 
petitioners  provided  their  shipments  of 
the  domestic  like  product  for  the  year 

2008,  and  compared  them  to  an  estimate 
of  shipments  of  the  domestic  like 
product  for  the  entire  industry.  See 
Volume  II  of  the  Petition  at  Exhibit  3, 
and  Supplement  to  the  Petition,  dated 
April  10,  2009.  The  petitioners  argue 
that  U.S.  shipments  of  PRCBs  are  a 
reasonable  proxy  for  U.S.  production  of 
PRCBs  as  most  PRCBs  are  produced  to 
order  for  specific  retail  customers,  and 
that  inventories  that  are  maintained  are 
typically  small.  See  Volume  II  of  the 
Petition  at  Exhibit  3.  Based  on  the  fact 
that  total  industry  production  data  for 
the  domestic  like  product  for  2008  are 
not  reasonably  available,  and  that  the 
petitioners  have  established  that 
shipments  are  a  reasonable  proxy  for 
production,  we  have  relied  upon 
shipment  data  for  purposes  of 
measuring  industry  support.  For  further 
discussion,  see  Initiation  Checklist  at 
Attachment  II. 

On  April  15,  2009,  the  GOV,  an 
interested  party  to  this  proceeding  as 
defined  in  section  771(9)(B)  of  the  Act, 
provided  the  Department  with  a  written 
statement  to  accompany  its  remarks 
during  consultations  with  the 
Department  regarding  the  Petition.  The 
first  issue  raised  in  this  statement 
addresses  the  GOV’s  concerns  that  the 
petitioners  may  not  meet  the  required 
threshold  for  standing.  The  Department 
placed  the  GOV’s  written  statement  on 
the  record  of  the  Petition.  See 
Consultations  Memo.  Also,  on  April  17, 

2009,  we  received  submissions  on 
behalf  of  Vietnamese  producers  of 
PRCBs,  interested  parties  to  this 
proceeding  as  defined  in  section 
771(9)(A)  of  the  Act,  questioning  the 
industry  support  calculation.  See 
Initiation  Checklist,  at  Attachment  II 
(Analysis  of  Industry  Support  for  the 
Petition).  On  April  20,  2009,  the 
petitioners  filed  their  reply  to  these 
challenges.  For  further  discussion  of  all 


of  these  submissions  see  Initiation 
Checklist  at  Attachment  II  (Analysis  of 
Industry  Support  for  the  Petition). 

The  Department’s  review  of  the  data 
provided  in  the  Petition,  supplemental 
submissions,  other  information  on  the 
record,  and  other  information  readily 
available  to  the  Department,  indicates 
that  the  petitioners  have  established 
industry  support.  Because  the  Petition 
establishes  support  from  domestic 
producers  (or  workers)  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  is  not  required  to  take 
further  action  in  order  to  evaluate 
industry  support  (e.g.,  polling).  See 
Section  702(c)(4)(D)  of  the  Act  and 
Initiation  Checklist  at  Attachment  II. 
Nonetheless,  the  domestic  producers  (or 
workers)  have  met  the  statutory  criteria 
for  industry  support  under  section 
702(c)(4)(A)(i)  of  the  Act  because  the 
domestic  producers  (or  workers)  who 
support  the  Petition  account  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product.  See  Initiation 
Checklist  at  Attachment  II.  Finally,  the 
domestic  producers  (or  workers)  have 
met  the  statutory  criteria  for  industry 
support  under  section  702(c)(4)(A)(ii)  of 
the  Act  because  the  domestic  producers 
(or  workers)  who  support  the  Petition 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  Petition.  Accordingly,  the 
Department  determines  that  the  Petition 
was  filed  on  behalf  of  the  domestic 
industry  within  the  meaning  of  section 
702(b)(1)  of  the  Act.  See  Initiation 
Checklist  at  Attachment  II. 

The  Department  finds  that  the 
petitioners  filed  the  Petition  on  behalf  of 
the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Act  and  have 
demonstrated  sufficient  industry 
support  with  respect  to  the 
countervailing  duty  investigation  that 
they  are  requesting  the  Department 
initiate.  See  Initiation  Checklist  at 
Attachment  II. 

Injury  Test 

Because  Vietnam  is  a  “Subsidies 
Agreement  Country”  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  of  the  Act  applies  to 
this  investigation.  Accordingly,  the  ITC 
must  determine  whether  imports  of  the 
subject  merchandise  from  Vietnam 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 


Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  imports  of 
PRCBs  from  Vietnam  are  benefitting 
from  countervailable  subsidies  and  that 
such  imports  are  causing,  or  threatening 
to  cause,  material  injury  to  the  domestic 
industries  producing  PRCBs.  In 
addition,  the  petitioners  allege  that 
subsidized  imports  exceed  the 
negligibility  threshold  provided  for 
under  section  771(24){A)  of  the  Act,  as 
required  by  section  701(a)(1)  of  the  Act. 

The  petitioners  contend  that  the 
industries’  injured  condition  is 
illustrated  by  reduced  market  share, 
underselling  and  price  depressing  and . 
suppressing  effects,  lost  sales  and 
revenue,  reduced  production,  reduced 
shipments,  reduced  employment,  and 
an  overall  decline  in  financial 
performance.  See  the  Petition  at  pages 
13  and  17.  We  have  assessed  the 
allegations  and  supporting  evidence 
regarding  material  injury,  threat  of 
material  injury,  and  causation,  and  we 
have  determined  that  these  allegations 
are  properly  supported  by  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation.  See 
Initiation  Checklist  at  Attachment  III 
(Injury). 

Subsidy  Allegations 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition  on  behalf  of  an 
industry  that:  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a)  of  the  Act,  and  (2) 
is  accompanied  by  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations.  The 
Department  has  examined  the 
countervailing  duty  Petition  on  PRCBs 
from  Vietnam  and  finds  that  it  complies 
with  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702(b)  of  the  Act,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  and  exporters  of  PRCBs  from 
Vietnam  receive  countervailable 
subsidies.  For  a  discussion  of  evidence 
supporting  our  initiation  determination, 
see  Initiation  Checklist. 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
Petition  to  provide  countervailable 
subsidies  to  producers  and  exporters  of 
the  subject  merchandise: 

A.  Policy  Lending  Programs 

1.  Preferential  Lending  for  Exporters 

2.  Preferential  Lending  for  the  Plastics 
Industry 

B.  Grant  Programs 

1.  Export  Promotion  Program 
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2.  Export  Bonus  Program 

3.  New  Product  Development  Program 

C.  Income  Tax  Programs 

1.  Income  Tax  Preferences  for 
Exporters 

2.  Income  Tax  Preferences  for  Foreign 
Invested  Enterprises  (FIEs) 

3.  Income  Tax  Preferences  for  FIEs 
Operating  In  Encouraged  Industries 

D.  Import  Tax  and  Value  Added  Tax 
(VAT)  Exemption  Programs 

1.  Import  Tax  Exemptions  for  FIEs 
Using  Imported  Goods  to  Create 
Fixed  Assets 

2.  Import  Tax  Exemptions  for  FIEs 
Importing  Ra\v  Materials 

3.  VAT  Exemptions  for  FIEs  Using 
Imported  Goods  to  Create  Fixed 
Assets 

For  further  information  explaining 
why  the  Department  is  investigating 
these  programs,  see  Initiation  Checklist. 

Application  of  the  Countervailing  Duty 
Law  to  Vietnam 

This  is  the  first  countervailing  duty 
Petition  filed  involving  Vietnam. 
Vietnam  has  been  treated  as  a  non- 
market  economy  (NME)  country  in  all 
past  antidumping  duty  investigations 
and  administrative  reviews.  See,  e.g.. 
Memorandum  from  Office  of  Policy,  to 
Faryar  Shirzad,  Assistant  Secretary, 
Import  Administration,  Antidumping 
Duty  Investigation  of  Certain  Frozen 
Fish  Fillets  from  the  Socialist  Republic 
of  Vietnam  -  Determination  of  Market 
Economy  Status,  November  8,  2002  (this 
document  is  available  online  at  http:// 
ia.ita.doc.gov/download/vietnam-nme- 
status/vietnam-market-status- 
determination.pdf);  see  also  Uncovered 
Innerspring  Units  from  the  Socialist 
Republic  of  Vietnam:  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  73  FR  45738, 
45739  (August,  6,  2008),  unchanged  in 
Uncovered  Innerspring  Units  from  the 
Socialist  Republic  of  Vietnam:  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  73  FR  62479  (October 
21,  2008).  In  accordance  with  section 
771(18)(C)(i)  of  the  Act,  any 
determination  that  a  country  is  an  NME 
country  shall  remain  in  effect  until 
revoked  by  the  administering  authority. 
See,  e.g.,  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  the  People’s  Republic  of  China: 
Preliminary  Results  of 2001-2002 
Administrative  Review  and  Partial 
Rescission  of  Review,  68  FR  7500 
(February  14,  2003),  unchanged  in 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of 2001-2002  Administrative 
Review  and  Partial  Rescission  of 


Review,  68  FR  70488  (December  18, 
2003). 

The  petitioners  contend  that  there  is 
no  statutory  bar  to  applying 
countervailing  duties  to  imports  from 
non-market  economy  countries  like 
Vietnam.  Citing  Georgetown  Steel  Corp. 
v.  United  States,  801  F.2d  1308  (Fed. 

Cir.  1986)  (Georgetown  Steel),  the 
petitioners  argue  that  the  Court  of 
Appeals  for  the  Federal  Circuit  affirmed 
the  Department’s  discretion  regarding 
application  of  the  countervailing  duty 
law  to  NME  countries. 

Following  its  assessment  of  another 
NME  country,  the  People’s  Republic  of 
China  (China),  the  Department,  in  its 
final  affirmative  countervailing  duty 
determination  on  coated  free  sheet 
paper  from  China,  determined  that  the 
current  nature  of  the  Chinese  economy 
does  not  create  obstacles  to  applying  the 
necessary  criteria  in  the  countervailing 
duty  law.  See  Memorandum  to  David  M. 
Spooner,  Assistant  Secretary  for  Import 
Administration,  from  the  Office  of 
Policy,  Import  Administration, 
Countervailing  Duty  Investigation  of 
Coated  Free  Sheet  Paper  from  the 
People’s  Republic  of  China:  Whether  the 
Analytical  Elements  of  the  Georgetown 
Steel  Holding  are  Applicable  to  the 
PRC’s  Present-day  Economy,  March  29, 
2007  (Georgetown  Memo);  Coated  Free 
Sheet  Paper  from  the  People’s  Republic 
of  China:  Final  Affirmative 
Countervailing  Duty  Determination,  72 
FR  60645  (October  25,  2007),  and  the 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  1;  see  also 
Circular  Welded  Carbon  Quality  Steel 
Pipe  from  the  People’s  Republic  of 
China:  Final  Affirmative  Countervailing 
Duty  Determination  and  Final 
Affirmative  Determination  of  Critical 
Circumstances,  73  FR  31966  (June  5, 
2008)  and  accompanying  Issues  and 
Decision  Memorandum  at  Comment  1. 

The  petitioners  argue  that  the 
Vietnamese  economy,  like  China’s 
economy,  is  substantially  different  from 
the  Soviet-style  economy  investigated 
in  Georgetown  Steel  and  that  the 
Department  should  not  have  any  special 
difficulties  in  the  identification  and 
valuation  of  subsidies  involving  a  non- 
market  economy  like  Vietnam.  Finally, 
the  petitioners  contend  that  Vietnam’s 
economy  significantly  mirrors  China’s 
present-day  economy  and  is  at  least  as 
different  from  the  Soviet-style  economy 
at  issue  in  Georgetown  Steel,  as  China’s 
economy  was  found  to  be  in  2007.  The 
petitioners  also  argue  that  Vietnam’s 
accession  to  the  World  Trade 
Organization  (WTO)  allows  the 
Department  to  apply  countervailing 
duties  on  imports  from  that  country. 
The  WTO  Subsidies  and  Countervailing 


Measures  Agreement  (SCM  Agreement), 
similar  to  U.S.  law,  permits  the 
imposition  of  countervailing  duties  on 
subsidized  imports  from  member 
countries  and  nowhere  exempts  non- 
market  economy  imports  from  being 
subject  to  the  provisions  of  the  SCM' 
Agreement.  As  Vietnam  agreed  to  the 
SCM  Agreement  and  other  WTO 
provisions  on  the  use  of  subsidies,  the 
petitioners  argue  Vietnam  should  be 
subject  to  the  same  disciplines  as  all 
other  WTO  members. 

Request  for  Public  Comment  on  the 
Application  of  the  Countervailing  Duty 
Law  to  Imports  From  Vietnam 

Because  the  petitioners  have  provided 
sufficient  information  to  support  their 
allegations,  meeting  the  statutory 
criteria  for  initiating  a  countervailing 
duty  investigation  of  PRCBs  from 
Vietnam,  initiation  of  a  countervailing 
duty  investigation  is  warranted  in  this 
case.  However,  the  Department  intends 
to  determine  whether  the  countervailing 
duty  law  should  be  applied  to  imports 
from  Vietnam.  Given  the  complex  legal 
and  policy  issues  involved,  the 
Department,  therefore,  invites  public 
comment  on  this  matter. 

Any  person  wishing  to  comment 
should  file  a  signed  original  and  eight 
copies  of  each  set  of  comments  which 
must  be  submitted  no  later  than  thirty 
days  after  publication  of  this  Notice. 
Comments  should  be  limited  to  thirty 
pages,  double  spaced.  The  Department 
will  not  accept  comments  accompanied 
by  a  request  that  a  part  or  all  of  the 
material  be  treated  confidentially 
because  of  its  business  proprietary 
nature  or  for  any  other  reason.  All 
comments  responding  to  this  notice  of 
request  for  public  comment  will  be  a 
matter  of  public  record  and  will  be 
available  for  public  inspection  and 
copying  at  Import  Administration’s 
CRU.  The  Department  requires  that 
comments  be  submitted  in  written  form, 
but  also  recommends  submission  of 
comments  in  electronic  form  to 
accompany  the  required  paper  copies. 
Comments  filed  in  electronic  form 
should  be  submitted  either  by  e-mail  to 
the  webmaster  below,  or  on  CD-ROM, 
as  comments  submitted  on  diskettes  are 
likely  to  be  damaged  by  postal  radiation 
treatment.  Comments  received  in 
electronic  form  will  be  made  available 
to  the  public  in  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
Import  Administration  Web  site  at  the 
following  address:  http://ia.ita.doc.gov/. 
Any  questions  concerning  file 
formatting,  document  conversion, 
access  on  the  Internet,  or  other 
electronic  filing  issues  should  be 
addressed  to  Andrew  Lee  Beller,  Import 
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Administration  Webmaster,  at  (202) 
482-0866,  e-mail  address:  w ebmaster- 
support@ita.doc.gov. 

All  comments  and  submissions 
should  be  submitted  to  Barbara  E. 
Tillman,  Director,  AD/CVD  Operations, 
Office  6;  Subject:  Application  of  the 
Countervailing  Duty  Law  to  Imports 
from  the  Socialist  Republic  of  Vietnam: 
Request  for  Comment;  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC. 

Respondent  Selection 

For  this  investigation,  the  Department 
intends  to  select  respondents  based  on 
U.S.  Customs  and  Border  Protection 
(CBP)  data  for  U.S.  imports  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  number 
3923.21.0085  during  the  POI  (i.e., 
calendar  year  2008).  We  intend  to 
release  the  CBP  data  under 
Administrative  Protective  Order  (APO) 
to  all  parties  with  access  to  information 
protected  by  APO  within  five  days  of 
the  announcement  of  the  initiation  of 
this  investigation.  Interested  parties  may 
submit  comments  regarding  the  CBP 
data  and  respondent  selection  within 
seven  calendar  days  of  publication  of 
this  notice.  We  intend  to  make  our 
decision  regarding  respondent  selection 
within  20  days  of  publication  of  this 
notice. 

Interested  parties  must  submit 
applications  for  disclosure  under  APO 
in  accordance  with  19  CFR  351.305. 
Instructions  for  filing  such  applications 
may  be  found  on  the  Department’s 
website  at  http://ia.ita.doc.gov/apo. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act,  copies  of  the 
public  versions  of  the  Petition  and 
amendments  thereto  have  been 
provided  to  the  GOV.  To  the  extent 
practicable,  we  will  attempt  to  provide 
a  copy  of  the  public  version  of  the 
Petition  to  each  exporter  named  in  the 
Petition,  as  provided  under  19  CFR 
351.203(c)(2). 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  702(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  preliminarily  determine, 
by  no  later  than  May  15,  2009,  whether 
there  is  a  reasonable  indication  that 
imports  of  subsidized  PRCBs  from 
Vietnam  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  See 
section  703(a)(2)  of  the  Act.  A  negative 
ITC  determination  will  result  in  the 


investigation  being  terminated;  see 
section  703(a)(1)  of  the  Act.  Otherwise, 
the  investigation  will  proceed  according 
to  statutory  and  regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  April  20,  2009. 

Ronald  K.  Lorentzen, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

ATTACHMENT 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  is  polyethylene  retail 
carrier  bags  (PRCBs),  which  also  may  be 
referred  to  as  t-shirt  sacks,  merchandise 
bags,  grocery  bags,  or  checkout  bags. 

The  subject  merchandise  is  defined  as 
non-sealable  sacks  and  bags  with 
handles  (including  drawstrings), 
without  zippers  or  integral  extruded 
closures,  with  or  without  gussets,  with 
or  without  printing,  of  polyethylene 
film  having  a  thickness  no  greater  than 
0.035  inch  (0.889  mm)  and  no  less  than 
0.00035  inch  (0.00889  mm),  and  with  no 
length  or  width  shorter  than  6  inches 
(15.24  cm)  or  longer  than  40  inches 
(101.6  cm).  The  depth  of  the  bag  may  be 
shorter  than  6  inches  but  not  longer 
than  40  inches  (101.6  cm). 

PRCBs  are  typically  provided  without 
any  consumer  packaging  and  free  of 
charge  by  retail  establishments,  e.g., 
grocery,  drug,  convenience,  department, 
specialty  retail,  discount  stores,  and 
restaurants  to  their  customers  to 
package  and  carry  their  purchased 
products.  The  scope  of  this  investigation 
excludes  (1)  polyethylene  bags  that  are 
not  printed  with  logos  or  store  names 
and  that  are  closeable  with  drawstrings 
made  of  polyethylene  film  and  (2) 
polyethylene  bags  that  are  packed  in 
consumer  packaging  with  printing  that 
refers  to  specific  end-uses  other  than 
packaging  and  carrying  merchandise 
from  retail  establishments,  e.g.,  garbage 
bags,  lawn  bags,  trash-can  liners. 

Imports  of  merchandise  included 
within  the  scope  of  this  investigation 
are  currently  classifiable  under 
statistical  category  3923.21.0085  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  This 
subheading  may  also  cover  products 
that  are  outside  the  scope  of  this 
investigation.  Furthermore,  although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

[FR  Doc.  E 9— 9565  Filed  4-24-09;  8:45  am] 

BILUNG  CODE  SSIOrDS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XO86 

Marine  Mammals;  File  No.  14497 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
The  Mirage  Casino-Hotel,  3400  Las 
Vegas  Blvd.  South,  Las  Vegas,  Nevada 
89109,  has  applied  in  due  form  for  a 
permit  to  import  two  bottlenose 
dolphins  (Tursiops  truncatus)  for  the 
purposes  of  public  display. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  May  27, 
2009. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  by 
selecting  “Records  Open  for  Public 
Comment”  from  the  Features  box  on  the 
Applications  and  Permits  for  Protected 
Species  (APPS)  home  page,  https:// 
apps.nmfs.noaa.gov,  and  then  selecting 
File  No.  14497  from  the  list  of  available 
applications. 

The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  427-2521;  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 

CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)427-2521,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  . 

Comments  may  also  be  submitted  by 
e-mail.  The  mailbox  address  for 
providing  e-mail  comments  is 
NMFS.Prl  Comments@noaa.gov.  Include 
in  the  subject  line  of  the  e-mail 
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comment  the  following  document 
identifier:  File  No.  14497. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Skidmore  or  Kristy  Beard, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  regulations 
governing  the  taking  and  importing  of 
marine  mammals  (50  CFR  part  216). 

The  applicant  requests  authorization 
to  import  two  male  adult  captive-born 
bottlenose  dolphins  from  Dolphin  Quest 
in  Hamilton,  HM  FX,  Bermuda  to  The 
Mirage  Casino-Hotel  in  Las  Vegas,  NV. 
The  applicant  requests  this  import  for 
the  purpose  of  public  display.  The 
receiving  facility,  The  Mirage,  is:  (1) 
open  to  the  public  on  a  regularly 
scheduled  basis  with  access  that  is  not 
limited  or  restricted  other  than  by 
charging  for  an  admission  fee;  (2)  offers 
an  educational  program  based  on 
professionally  accepted  standards;  and 
(3)  holds  an  Exhibitor’s  License,  number 
88— C— 0074,  issued  by  the  U.S. 
Department  of  Agriculture  under  the 
Animal  Welfare  Act  (7  U.S.C.  2131-59). 

In  addition  to  determining  whether 
the  applicant  meets  the  three  public 
display  criteria,  NMFS  must  determine 
whether  the  applicant  has  demonstrated 
that  the  proposed  activity  is  humane 
and  does  not  represent  any  unnecessary 
risks  to  the  health  and  welfare  of  marine 
mammals;  that  the  proposed  activity  by 
itself,  or  in  combination  with  other 
activities,  will  not  likely  have  a 
significant  adverse  impact  on  the 
species  or  stock;  and  that  the  applicant’s 
expertise,  facilities,  and  resources  are 
adequate  to  accomplish  successfully  the 
objectives  and  activities  stated  in  the 
application. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  April  22,  2009. 

P.  Michael  Payne, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  E9-9563  Filed  4-24-09;  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XO89 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  committee 
meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council’s  (Council)  Crab 
Plan  Team  will  meet  May  11, 12, 15, 
2009.  Additionally,  a  public  workshop 
on  Alaska  Crab  Stock  Assessments  will 
be  held  May  13-14. 

DATES:  The  meetings  will  be  held  May 
11-15,  2009. 

ADDRESSES:  The  meetings  will  be  held 
in  the  Traynor  Room  at  the  Alaska 
Fishery  Science  Center,  7600  Sand  Point 
Way,  NE,  Bldg  4,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 

4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

.  Diana  Stram,  North  Pacific  Fishery 
Management  Council;  telephone:  (907) 
271-2809. 

SUPPLEMENTARY  INFORMATION:  The  Crab 
Plan  will  begin  Monday  May  11  at  8:30 
a.m.  through  Tuesday  May  12.  The 
Alaska  Crab  Stock  Assessment 
Workshop  will  begin  on  May  13  at  8:30 
a.m.  and  go  through  May  14.  The  Crab 
Plan  team  will  reconvene  Friday  May  15 
at  8:30  a.m. 

The  Plan  Team  agenda  includes  the 
following:  Discussion  and 
recommendations  on  groundfish  catch 
accounting  for  crab  stock  assessments; 
Reanalysis  of  the  Eastern  Bering  Sea 
bottom  trawl  survey  results;  Overview 
of  crab  stock  assessment,  stock  status, 
over  fishing  levels  (OFL),  plans  for 
Center  for  Independent  Experts  review, 
and  proposed  model-based  assessment 
tier  recommendations;  Pribilof  Island 
Blue  King  Crab  rebuilding  plan 
alternatives;  Modification  of  the  St 
Matthew  Habitat  Conservation  area; 
Discard  rates  and  PSC  caps  for 
groundfish  and  scallop  fisheries.  The 
agenda  for  the  Crab  Stock  Assessment 
Workshop  includes  discussion  and 
evaluation  of  all  aspects  of  data, 
methodology,  and  alternative 
approaches  for  assessing  crab  stocks. 

The  agenda  for  both  meeting  will  be 
posted  at  http://www.fakr.noaa.gov/ 
npfjnc/. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen, 
(907)  271-2809,  at  least  5  working  days 
prior  to  the  meeting  date. 

Dated:  April  22,  2009. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  Sustainable 
* Fisheries ,  National  Marine  Fisheries  Service. 
[FR  Doc.  E 9-9496  Filed  4-24-09;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XO90 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council’s  (Council) 

Herring  Advisory  Panel  will  meet  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ). 

DATES:  The  meeting  will  be  held  on 
Thursday,  May  14,  2009,  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Harborside  Hotel,  250 
Market  Street,  Portsmouth,  NH  03801; 
telephone:  (603)  431-2300;  fax:  (603) 
433-5649. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The  items 
of  discussion  in  the  committee’s  agenda 
are  as  follows: 

1.  Review/discuss  management 
measures  and  alternatives  under 
development  in  Amendment  4  to  the 
Herring  Fishery  Management  Plan 
(FMP);  develop  related  Advisory  Panel 
comments/recommendations  for  Herring 
Committee  consideration. 

2.  Advisory  Panel  discussion  will 
focus  primarily  on  catch  monitoring 
alternatives  and  issues  associated  with 
feasibility,  compliance,  costs,  and 
impacts  on  fishing  operations;  catch 
monitoring  alternatives  may  include 
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measures  to  address/increase  at-sea 
monitoring,  measures  to  improve  quota 
monitoring  and  reporting,  and  measures 
to  establish  a  dockside  monitoring 
program  for  the  herring  fishery. 

3.  Discussion  of  other  issues  in 
Amendment  4  may  focus  on  the 
establishment  of  a  process  for  annual 
catch  limits  (ACLs)  and  accountability 
measures  (AMs),  measures  to  address 
herring  vessel  access  to  groundfish 
closed  areas,  measures  to  address 
bycatch,  and  measures  to  address 
interactions  with  the  mackerel  fishery. 

4.  Other  business. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  22,  2009. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E9-9497  Filed  4-24-09;  8:45  am] 
BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XO91 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council’s  (MAFMC) 
Scientific  and  Statistical  Committee 
(SSC)  will  hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  May  19,  2009,  from  8:30  a.m. 
to  5  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Four  Points  Hotel  (at 
Baltimore-Washington  Airport),  7032 
Elm  Road,  Baltimore,  MD  21240; 
telephone:  (410)  859-3300). 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Room  2115,  Dover.  DE  19904; 
telephone:  (302)  674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid- Atlantic  Fishery  Management 
Council,  300  S.  New  Street,  Room  2115, 
Dover,  DE  19904;  telephone:  (302)  674- 
2331,  extension  19. 

SUPPLEMENTARY  INFORMATION:  The  terms 
of  reference  for  this  meeting  include:  (1) 
review  stock  status  and  specify 
overfishing  level  and  ABC  for  Atlantic 
mackerel  and  butterfish  for  2010;  review 
and  comment  on  proposed  2010  quota 
specifications  and  management 
measures  for  Atlantic  mackerel, 
butterfish,  Loligo  and  Illex;  (2)  review 
and  comment  on  report  of  SSC’s 
Subcommittee  on  Scientific  on 
Uncertainty  (SUN)  regarding  current 
and  proposed  fishing  mortality  control 
rules  for  MAFMC  managed  species;  and 
(3)  review  and  comment  on  range  of 
issues  contained  in  the  Mid-Atlantic 
Fishery  Management  Council’s  annual 
catch  limit/ accountability  measures 
(ACL/ AM)  Omnibus  Amendment 
Scoping  Document. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  M. 
Jan  Bryan  at  the  Mid- Atlantic  Council 
Office,  (302)  674-2331  extension  18,  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  April  22,  2009. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E 9— 9498  Filed  4-24-09;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Partially  Closed  Meeting  of 
the  U.S.  Naval  Academy  Board  of 
Visitors 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 
inquiry,  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 


physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  The  meeting  will  include 
discussions  of  personnel  issues  at  the 
Naval  Academy,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  The 
executive  session  of  this  meeting  will  be 
closed  to  the  public. 

The  discussion  of  such  information 
would  be  exempt  from  public  disclosure 
as  set  forth  in  section  552b(c)(5),  (6), 
and  (7)  of  title  5,  United  States  Code. 

For  this  reason,  the  executive  session  of 
this  meeting  will  be  closed  to  the 
public. 

DATES:  The  open  session  of  the  meeting 
will  be  held  on  Monday,  June  8,  2009, 
from  8  a.m.  to  11  a.m.  The  closed 
Executive  Session  will  be  held  from  11 
a.m.  to  12  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Naval  Academy,  Annapolis, 

MD  in  the  Bo  Coppedge  Room,  Alumni 
Hall.  The  meeting  will  be  handicap 
accessible. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  David  S. 

Forman,  USN,  Executive  Secretary  to 
the  Board  of  Visitors,  Office  of  the 
Superintendent,  U.S.  Naval  Academy, 
Annapolis,  MD  21402-5000,  telephone: 
410-293-1503. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.).  The  executive 
session  of  the  meeting  will  consist  of 
discussions  of  personnel  issues  at  the 
Naval  Academy  and  internal  Board  of 
Visitors  matters.  The  proposed  closed 
session  from  11  a.m.  to  12  p.m.  will 
include  a  discussion  of  new  and 
pending  administrative/minor 
disciplinary  infractions  and  nonjudicial 
punishments  involving  the  Midshipmen 
attending  the  Naval  Academy  to  include 
but  not  limited  to  individual  honor/ 
conduct  violations  within  the  Brigade. 
Discussion  of  such  information  cannot 
be  adequately  segregated  from  other 
topics,  which  precludes  opening  the 
executive  session  of  this  meeting  to  the 
public. 

Dated:  April  20,  2009. 

A.M.  Vallandingham, 

Lieutenant  Commander,  Judge  Advocate 
General’s  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  E 9— 9499  Filed  4-24-09;  8:45  am] 

BILLING  CODE  3810-FF-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy  (USMA) 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Meeting  notice. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972  (5  U.S.C.,  Appendix,  as  amended), 
the  Government  in  the  Sunshine  Act  of 
1976  (5  U.S.C.  552b,  as  amended),  and 
41  CFR  102-3.150,  the  Department  of 
Defense  announces  that  the  following 
Federal  advisory  committee  meeting 
will  take  place: 

1.  Name  of  Committee:  United  States 
Military  Academy  Board  of  Visitors. 

2.  Date:  Wednesday,  May  7,  2009. 

3.  Time:  2  p.m.-6  p.m.  Members  of 
the  public  wishing  to  attend  the  meeting 
will  need  to  show  photo  identification 
in  order  to  gain  access  to  the  meeting 
location.  All  participants  are  subject  to 
security  screening. 

4.  Location:  Room  485,  Senate  Russell 
Office  Building,  Washington,  DC  20510. 

5.  Purpose  of  the  Meeting:  This  is  the 
2009  Spring  Meeting  of  the  USMA 
Board  of  Visitors  (BoV).  Members  of  the 
Board  will  be  provided  updates  on 
Academy  issues. 

6.  Agenda:  The  Academy  leadership 
will  provide  the  Board  updates  on  the 
following:  A76  Commercial  Activity 
Study  Decisions,  Army  Accessions 
Enterprise  Management,  Suicide 
Awareness,  Expansion  of  the  Corps, 
Cadet  Pay/Rations,  Class  of  2009 
Projections,  Cadet  Leader  Development 
System,  Military  Instruction,  Capstone 
Course,  Battlefield  Losses/Preparing 
Cadets,  Education/ Academic 
Instruction,  Cultural  Awareness/ 
Immersion/Foreign  Language 
Instruction,  Physical  Instruction,  FY  08 
&  FY  09  Budget  and  Manpower,  Total 
Army  Analysis  FY  2010,  United  States 
Military  Academy  Prep-school 
(USMAPS)  &  Base  Realignment  and 
Closure  (BRAC),  Residential 
Communities  Initiative  (RCI)  Update, 
Going  Green  Initiative,  Admissions 
Diversity  and  Officer  Retention.  The 
Board  will  discuss  proposed  meeting 
dates  for  the  2009  Summer  meeting. 

7.  Public’s  Accessibility  to  the 
Meeting:  Pursuant  to  5  U.S.C.  552b  and 
41  CFR  102-3.140  through  102-3.165, 
and  the  availability  of  space,  this 
meeting  is  open  to  the  public.  Seating  is 
on  a  first-come  basis. 

8.  Committee’s  Designated  Federal 
Officer  or  Point  of  Contact:  Ms.  Joy  A. 
Pasquazi,  (845)  938-5078,  e-mail: 
Joy.Pasquazi@us.army.mil. 


SUPPLEMENTARY  INFORMATION:  Any 

member  of  the  public  is  permitted  to  file 
a  written  statement  with  the  USMA 
Board  of  Visitors.  Written  statements  4 
should  be  sent  to  the  Designated  Federal 
Officer  (DFO)  at:  United  States  Military 
Academy,  Office  of  the  Secretary  of  the 
General  Staff  (MASG),  646  Swift  Road, 
West  Point,  NY  10996-1905  or  faxed  to 
the  Designated  Federal  Officer  (DFO)  at 
(845)  938-3214.  Written  statements 
must  be  received  no  later  than  five 
working  days  prior  to  the  next  meeting 
in  order  to  provide  time  for  member 
consideration.  By  rule,  no  member  of 
the  public  attending  open  meetings  will 
be  allowed  to  present  questions  from  the 
floor  or  speak  to  any  issue  under 
consideration  by  the  Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joy  A.  Pasquazi,  (845)  938-5078,  (Fax: 
845-938-3214)  or  via  e-mail: 
Joy.Pasquazi@us.army.mil. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  E 9— 9505  Filed  4-24-09;  8:45  am] 

BILLING  CODE  3710-08-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Director,  Information 
Collection  Clearance  Division, 
RegulatoryTnformation  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  27, 
2009. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222,  New 
Executive  Office  Building,  Washington, 
DC  20503,  be  faxed  to  (202)  395-6974  or 
send  e-mail  to 

oira_submission@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 


information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 

Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  April  21,  2009. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  William  D.  Ford  Federal  Direct 
Loan  (Direct  Loan)  Program:  Alternative 
Documentation  of  Income. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  375,357. 

Burden  Hours:  123,868. 

Abstract:  This  form  serves  as  the 
means  by  which  a  borrower  who  is 
repaying  Direct  Loan  Program  loans 
under  the  Income-Contingent 
Repayment  (ICR)  Plan  or  the  Income- 
Based  Repayment  (IBR)  Plan  provides 
the  U.S.  Department  of  Education  (the 
Department)  with  alternative 
documentation  of  the  borrower’s  income 
if  the  borrower’s  adjusted  gross  income 
(AGI)  is  not  available  from  the  IRS,  or 
if  the  Department  believes  that  the 
borrower’s  most  recently  reported  AGI 
does  not  accurately  reflect  the 
borrower’s  current  income.  Under  the 
Direct  Loan  Program  regulations,  a 
borrower’s  AGI  is  used  to  calculate  the 
monthly  loan  repayment  amount  under 
the  ICR  and  IBR  plans. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3967.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments  ”  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
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SW.,  LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  the  Internet  address 
ICDocketMgr@ed.gov  or  faxed  to  202- 
401-0920.  Please  specify  the  complete 
title  of  the  information  collection  when 
making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

[FR  Doc.  E 9-9493  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Director,  Information 
Collection  Clearance  Division, 
Regulatory  Information  Management 
Services,  Office  of  Management,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  26, 
2009. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Collection  Clearance 
Division,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 


Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  22,  2009. 

Angela  C.  Arrington, 

Director,  Information  Collection  Clearance 
Division,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Historically  Black  Colleges  and 
Universities  Masters  Degree  Program. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  18. 

Rurden  Hours:  306. 

Abstract:  The  Historically  Black 
Colleges  and  Universities  (HBCU) 
Masters  Degree  Program  authorizes  the 
Department  of  Education  (the 
Department)  to  award  grants  to  specified 
institutions  that  the  Department 
determines  are  making  a  substantial 
contribution  to  graduate  education 
opportunities  for  African  Americans  at 
the  master’s  level  in  mathematics, 
engineering,  the  physical  or  natural 
sciences,  computer  science,  information 
technology,  nursing,  allied  health  or 
other  scientific  disciplines.  The 
information  collected  in  this  application 
allows  the  Department  to  evaluate  the 
quality  of  applications  and  to  ensure 
accuracy,  consistency,  and  compliance 
with  the  program  statute  and  applicable 
regulations. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  “Browse  Pending 
Collections”  link  and  by  clicking  on 
link  number  3994.  When  you  access  the 
information  collection,  click  on 
“Download  Attachments”  to  view. 
Written  requests  for  information  should 
be  addressed  to  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  lCDocketMgr@ed.gov  or  faxed 


to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  E 9— 9542  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Director,  Information 
Collection  Clearance  Division, 
Regulatory  Information  Management 
Services,  Office  of  Management,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  26, 
2009. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Collection  Clearance 
Division,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 


Federal  Register/ Vol.  74,  No.  79 /Monday,  April  27,  2009 /Notices 


19073 


this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  22,  2009. 

Angela  C.  Arrington, 

Director,  Information  Collection  Clearance 
Division,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  State  Application  for 
Participation:  The  Adult  Numeracy 
Instruction  Professional  Development 
(ANI-PD)  Field-Test  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
household;  State,  Local,  or  Tribal  Gov’t, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  45. 

Burden  Hours:  45. 

Abstract:  The  State  Application  for 
Participation  in  the  Adult  Numeracy 
Instruction  (ANI)  Professional 
Development  will  be  used  to  select 
twenty  teachers  and  ten  program 
administrators  from  ten  adult  education 
programs  from  each  of  two  states  that 
are  selected  to  participate  in  a  field  test 
of  the  professional  development 
Institutes.  The  goals  of  the  institutes  are 
to:  Enhance  teacher  knowledge  and  use 
of  research-based  adult  education 
mathematics  standards;  increase  and 
deepen  mathematics  content  knowledge 
among  teacher  participants;  increase  the 
repertoire  of  instructional  skills  among 
teachers  working  with  adults  in  pre- 
GED  (levels  3  and  4  of’six  levels) 
classes;  and  increase  state  capacity  to 
support  teachers  in  the  area  of 
mathematics  instruction. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  “Browse  Pending 
Collections”  link  and  by  clicking  on 
link  number  4021.  When  you  access  the 
information  collection,  click  on 
“Download  Attachments”  to  view. 
Written  requests  for  information  should 
be  addressed  to  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 


to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  E 9— 9549  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12107-003] 

Granite  County;  Notice  of  Application 
Ready  for  Environmental  Analysis  and 
Soliciting  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions 

April  20,  2009. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  A  New 
License.  (Major  Project). 

b.  Project  No.:  12107-003. 

c.  Date  Filed:  August  8,  2008. 

d.  Applicant:  Granite  County. 

e.  Name  of  Project:  Flint  Creek 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  Flint  Creek  at  the 
Georgetown  Lake  Dam,  near 
Philipsburg,  in  Granite  County  and  Deer 
Lodge  County,  Montana.  The  proposed 
project  would  affect  about  1266.33  acres 
of  federal  lands  within  the  Beaverhead- 
Deer  Lodge  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a) — 825(r). 

h.  Applicant  Contact:  Granite  County, 
Maureen  Connor,  Chairman,  Board  of 
County  Commissioners,  PO  Box  925, 
Philipsburg,  Montana  59858-0925;  (406) 
859-3817,  or  Roger  Kirk,  Agent,  PO  Box 
1136,  Bozeman,  Montana  59771;  (406) 
587-5086. 

i.  FERC  Contact:  Gaylord  Hoisington, 
(202)  502-6032  or 
gaylord.hoisington@FERC.gov. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  is  60  days 
from  the  issuance  of  this  notice;  reply 
comments  are  due  105  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 


Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission’s  Rules  of  Practice 
require  all  intervenors  filing  documents 
tvith  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001  (a)(l )(iii)  and  the 
instructions  on  the  Commission's  Web 
site  ( http://www.ferc.gov )  under  the  “e- 
Filing”  link.  For  a  simpler  method  of 
submitting  text  only  comments,  click  on 
“Quick  Comment.” 

k.  This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

l.  The  proposed  Flint  Creek  project 
consists  of:  (1)  An  existing  2,850  acre 
reservoir  with  31,034  acre- feet  of  storage 
at  elevation  6,378  feet  above  mean  sea 
level;  (2)  an  existing  330-foot-long  and 
44-foot-high  earth  with  masonry-core 
dam;  (3)  a  new  36-inch-diameter  by 
6,282-foot-long  polymer  and/or  steel 
pipeline;  (4)  a  surge  tank;  (5)  a  new  36- 
inch-diameter  by  approximately  1,463- 
foot-long  buried  penstock  connecting 
the  surge  tank  to  the  new  powerhouse; 
(6)  a  new  approximately  30-foot  by  40- 
foot  powerhouse  containing  one  Pelton 
turbine-generator  unit  rated  at  2 
megawatts;  (7)  a  new  approximately  95- 
foot-long  buried  tailrace;  (8)  a  new 
approximately  10-foot  by  10- foot  fenced 
substation  located  next  to  the 
powerhouse;  and  (9)  all  appurtenant 
structures.  The  average  annual 
generation  of  the  project  is 
approximately  10  gigawatthours. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission’s  Web  site  at 
http://www.ferc.gov  using  the 
“eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 
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“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

You  may  also  register  online  at 
http ://  www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
e-mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  cohtact  FERC  Online 
Support. 

n.  Public  notice  of  the  filing  of  the 
initial  development  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  Under 
the  Commission’s  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notices  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

o.  A  license  applicant  must  file  no 
later  than  60  days  following  the  date  of 
issuance  of  this  notice:  (1)  A  copy  of  the 
water  quality  certification;  (2)  a  copy  of 
the  request  for  certification,  including 
proof  of  the  date  on  which  the  certifying 
agency  received  the  request;  or  (3) 
evidence  of  waiver  of  water  quality 
certification. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E 9— 9487  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

April  20,  2009. 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 


Docket  Numbers:  EC09-69-000. 

Applicants:  Solios  Power  LLC. 

Description:  Application  for 
authorization  for  disposition  of 
jurisdictional  facilities  and  request  for 
expedited  and  privileged  treatment  of 
Exhibit  I  re  Solis  Power  LLC. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090417-0086. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EG09-36-000. 

Applicants:  Clean  Energy  Systems, 

Inc. 

Description:  Notice  of  Self. 
Certification  of  Clean  Energy  Systems, 
Inc.  as  an  exempt  Wholesale  Generator. 

Filed  Date:  04/20/2009. 

Accession  Number:  20090420-5090. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  May  11,  2009. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER98— 4159-017; 
ER99-845-017;  ER07-157-007;  ER06- 
399-011;  ER06-398-011;  ER04-268- 
014.  ' 

Applicants:  Duquesne  Light 
Company;  Puget  Sound  Energy,  Inc.; 
Macquarie  Cook  Power  Inc.;  Duquesne 
Conemaugh,  LLC;  Duquesne  Keystone, 
LLC;  Duquesne  Power,  L.P. 

Description:  Macquarie  Cook  Power, 
Inc  et  al  submits  notice  of  non-material 
change  in  status  related  to  certain  power 
purchase  agreements,  Second  Revised 
Sheet  1  et  al.  to  FERC  Electric  Rate 
Schedule  1. 

Filed  Date:  04/15/2009. 

Accession  Number:  20090416-0047. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  May  6,  2009. 

Docket  Numbers:  ER99-3168-009; 
ER04-657— 010;  ER04-659-010;  ER04- 
660-010;  ER04-994-005. 

Applicants:  Mystic  Development, 

LLC,  Fore  River  Development,  LLC, 
Astoria  Generating  Company,  LP, 

Boston  Generating,  LLC,  Mystic  I,  LLC. 

Description:  Supplement  to 
Notification  of  Change  in  Status  of 
Astoria  Generating  Company,  L.P.,  et  al. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090417-5049. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER06-615-045. 

Applicants:  California  Independent 
System  Operator  Corporation. 

Description:  California  Independent 
System  Operator  Corporation  submits 
Attachment  A — Interim  Measure  for 
Underscheduling  in  the  Day-Ahead 
Market  Compliance  Filing. 


Filed  Date:  03/30/2009. 

Accession  Number:  20090403-0139. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  24,  2009. 

Docket  Numbers:  ER06-739-019; 
ER07-501-018;  ER07-758-014;  ER08- 
649-011;  ER06-738-019;  ER03-983- 
018;  ER02— 537-022. 

Applicants:  East  Coast  Power  Linden 
Holding,  LLC;  Birchwood  Power 
Partners,  L.P.;  Inland  Empire  Energy 
Center,  L.L.C.;  EFS  Parlin  Holdings  LLC; 
Cogen  Technologies  Linden  Venture, 
L.P.;  Fox  Energy  Company,  LLC;  Shady 
Hills  Power  Company,  L.L.C. 

Description:  Notification  of  Non- 
Material  Change  in  Status  of  East  Coast 
Power  Linden  Holding,  LLC  et  al. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090417-5181. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER07-146-002. 

Applicants:  Wabash  Valley  Energy 
Marketing,  Inc. 

Description:  Wabash  Valley  Energy 
Marketing,  Inc  submits  2/2/09 
Supplement  to  the  12/29/08  Updated 
Market  Power  Analysis. 

Filed  Date:  03/31/2009. 

Accession  Number:  20090413-0147. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  June  01,  2009. 

Docket  Numbers:  ER09-60-002. 

Applicants:  Public  Service  Company 
of  New  Mexico. 

Description:  Public  Service  Company 
of  New  Mexico  submits  First  Revised 
Service  Agreement  306  to  FERC  Electric 
Tariff,  Second  Revised  Volume  6. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090417-0167. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  ER09--429-001. 

Applicants:  Sheldon  Energy  LLC. 

Description:  Notification  of  Non- 
Material  Change  in  Facts  of  Sheldon 
Energy  LLC. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090417-5072. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Number's:  ER09-621-002. 

Applicants:  TAQA  Gen  X  LLC. 

Description:  TAQA  Gen  X,  LLC 
submits  revisions  to  its  FERC  Electric 
Tariff,  Original  Volume  1. 

Filed  Date:  03/02/2009. 

Accession  Number:  20090305-0007. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  25,  2009. 

Docket  Numbers:  ER09-703-001. 

Applicants:  Tampa  Electric  Company. 

Description:  Tampa  Electric  Company 
submits  Substitute  First  Revised  Sheet 
145  et  al.  to  FERC  Electric  Tariff,  Third 
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Revised  Volume  4  in  compliance  with 
the  Commission’s  4/2/09  Order. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090416-0048. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009.  - 

Docket  Numbers:  ER09-779-002. 

Applicants:  Nordic  Energy  Services, 
LLC. 

Description:  Nordic  Energy  Services, 
LLC  submits  Second  Substitute  Sheet  1 
of  FERC  Electric  Tariff,  Original  Volume 
1. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090417-0170. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  ER09-805-001. 

Applicants:  Quntum  Energy,  LLC. 

Description:  Quntum  Energy,  LLC 
submits  an  amended  file  and  six 
amended  copies  of  the  Petition  for 
Acceptance  of  Initial  Tariff,  Waivers  and 
Blanket  Authority. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090420-0153. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER09-829-001. 

.  Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Company  submits  First  Revised 
Sheet  20  et  al  to  FERC  Electric  Tariff, 
Second  Revised  Volume  6,  effective 
5/9/09. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090417-0168. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  30,  2009. 

Docket  Numbers:  ER09-874-000. 

Applicants:  Discount  Power,  Inc. 

Description:  Discount  Power,  Inc 
submits  Petition  for  Acceptance  of 
Initial  Tariff,  Waivers  and  Blanket 
Authority,  FERC  Electric  Tariff,  Original 
Volume  1,  under  which  it  will  engage  in 
wholesale  sales  of  electric  energy  etc. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090416-0052. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  ER09-880-001. 

Applicants:  Northeast  Utilities 
Service  Company. 

Description:  Connecticut  Light  and 
Power  Company  et  al.  (NU  Companies) 
submits  Substitute  Original  Sheet  1  et 
al.  to  FERC  Electric  Tariff,  Original 
Volume  6. 

Filed  Date:  04/15/2009. 

Accession  Number:  20090416-0046. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  May  6,  2009. 

Docket  Numbers:  ER09-934-001. 

Applicants:  Bangor  Hydro-Electric 
Company. 


Description:  Bangor  Hydro-Electric 
Company  submits  corrected  Second 
Revised  Sheet  1737  et  al.  to  FERC 
Electric  Tariff  3,  Section  II — Open 
Access  Transmission  Tariff  Schedule  21 
to  ISO  New  England. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090417-0085. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER09-946-001. 
Applicants:  Beech  Ridge  Energy  LLC. 
Description:  Beech  Ridge  Energy  LLC 
submits  supplement  to  the  market-based 
rate  application  it  made  on  4/2/09. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090420-0152. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  April  27,  2009. 

Docket  Numbers:  ER09-98  7-001. 
Applicants:  Idaho  Power  Company. 
Description:  Idaho  Power  Company 
submits  First  Revised  Sheet  18A  et  al. 
to  First  Revised  Electric  Rate  Schedule 
FERC  87. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090417-0171. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER09-993-000. 
Applicants:  Lake  Cogen,  Ltd. 
Description:  Application  of  Lake 
Cogen,  LTD  for  market-based  rate 
authority,  associated  waivers,  blanket 
approvals  and  notification  of  price 
reporting  status. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090417-0173. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  ER09-997-000 
Applicants:  Westar  Energy,  Inc. 
Description:  Westar  Energy,  Inc. 
submits  the  Balancing  Area  Services 
Agreement  with  the  City  of 
Independence,  Missouri,  designated  as 
Rate  Schedule  FERC  316,  effective 
5/1/09. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090416-0004 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009 
Docket  Numbers:  ER09-1001-000 
Applicants:  PacifiCorp 
Description:  PacifiCorp  submits 
Notice  of  Termination  for  Service 
Agreement  468  under  Seventh  Revised 
Volume  11  OATT,  and  Engineering  and 
Procurement  Agreement  with  Iberdrola 
Renewables  etc. 

Filed  Date:  04/15/2009. 

Accession  Number:  20090416-0041 
Comment  Date:  5  pun.  Eastern  Time 
on  Wednesday,  May  6,  2009 
Docket  Numbers:  ER09-1002-000. 
Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 


Description:  Midwest  Independent 
Transmission  System  Operator,  Inc. 
submits  revisions  to  its  Open  Access 
Transmission,  Energy  and  Operating 
Reserve  Market  Tariff  etc. 

Filed  Date:  04/15/2009. 

Accession  Number:  20090416-0042. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  May  6,  2009. 

Docket  Numbers:  ER09-1003-000. 

Applicants:  ISO  New  England  Inc. 

Description:  ISO  New  England  Inc. 
and  New  England  Power  Pool  submits 
further  revisions  to  the  Forward 
Capacity  Market  Rules  etc. 

Filed  Date:  04/15/2009. 

Accession  Number:  20090416-0043.  • 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  May  6,  2009. 

Docket  Numbers:  ER09-1 004-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc.  submits  an  executed  Agreement  for 
Provisions  of  Transmission  Service  to 
Missouri  Bundled  Retail  Load  with 
Kansas  City  Power  &  Light  Greater 
Missouri  Operations  Co  etc. 

Filed  Date:  04/15/2009. 

Accession  Number:  20090416-0044. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  May  6,  2009. 

Docket  Numbers:  ER09-1 005-000. 

Applicants:  KCP&L  Greater  Missouri 
Operations  Company. 

Description:  KCP&L  Greater  Missouri 
Operations  Company  submits  Notice  of 
Termination  for  certain  tariffs,  rates, 
schedules  and  service  agreements  etc. 

Filed  Date:  04/15/2009. 

Accession  Number:  20090416-0045. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  May  6,  2009. 

Docket  Numbers:  ER09-1006-000. 

Applicants:  Florida  Power  &  Light 
Company. 

Description:  Florida  Power  &  Light 
Company  submits  for  acceptance 
Original  Sheet  1  et  al.  to  FERC  Electric 
Rate  Schedule  317  to  be  effective 
1/1/14. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090417-0166. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  ER09-1 007-000. 

Applicants:  Westar  Energy,  Inc. 

Description:  Westar  Energy,  Inc. 
submits  Original  Sheet  1  et  al.  to  FERC 
Rate  Schedule  317  effective  6/15/09. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090417-0172. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  ER09-1 008-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 
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Description:  Southwest  Power  Pool 
submits  request  for  acceptance  of 
Original  Service  Agreement  1766  to 
FERC  Electric  Tariff,  Fifth  Revised 
Volume  1. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090417-0169. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  ER09-1 009-000. 

Applicants:  New  York  Independent 
System  Operator,  Inc. 

Description:  New  York  Independent 
System  Operator,  Inc.  submits  for 
acceptance  Thirteenth  Revised  Sheet  1 
et  al.  to  FERC  Electric  Tariff,  Original 
Volume  2. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090420-0147. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER09-1010-000. 

Applicants:  New  York  Independent 
System  Operator,  Inc. 

Description:  New  York  Independent 
System  Operator,  Inc.  submits  revisions 
to  Attachment  W  &  K  of  its  Open  Access 
Transmission  Tariff  &  its  Market 
Administration  and  Control  Area 
Services  Tariff,  Ninth  Revised  Sheet  8  et 
al. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090420-0148. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER09-1 01 1-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc.  submits  an  executed  Service 
Agreement  for  Network  Integration 
Transmission  Service  with  City  of 
Minden,  Louisiana  as  Network 
Customer  etc. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090420-0149. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER09-1012-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc.  submits  an  unexecuted  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  SPP  as 
Transmission  Provider  and  American 
Electric  Power  Service  Agent  etc. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090420-0151. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER09-1 01 3-000. 

Applicants:  PacifiCorp. 

Description:  PacifiCorp  submits  for 
acceptance  Original  Sheet  29a  et  al.  to 
First  Revised  Rate  Schedule  FERC  592. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090420-0150. 


Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  ER09-1 014-000. 

Applicants:  Great  Bay  Power 
Marketing,  Inc. 

Description:  Great  Bay  Power 
Marketing,  Inc.  submits  proposed 
changes  to  First  Revised  Rate  Schedule 
16,  Amended  and  Restated  Power 
Agreement  with  Unitil  Power  Corp  etc. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090420-0154. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Take  notice  that  the  Commission 
received  the  following  electric  securities 
filings: 

Docket  Numbers:  ES09-25-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Supplemental  Filing  of 
Southwest  Power  Pool,  Inc. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090417-5073. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  April  27,  2009. 

Take  notice  that  the  Commission 
received  the  following  open  access 
transmission  tariff  filings: 

Docket  Numbers:  OA07-1 9-005; 
OA07-43— 006. 

Applicants:  Arizona  Public  Service 
Company. 

Description:  Annual  Compliance 
Report  on  Penalty  Assessments  and 
Distributions  of  Arizona  Public  Service 
Company. 

Filed  Date:  04/15/2009. 

Accession  Number:  20090415-5142. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  May  6,  2009. 

Docket  Numbers:  OA07-54-007. 

Applicants:  PacifiCorp. 

Description:  Annual  Compliance 
Filing  on  Operational  Penalties  and 
Distributions  of  PacifiCorp. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090416-5090. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  OA08-97-002. 

Applicants:  MidAmerican  Energy 
Company. 

Description:  Annual  Informational 
Report  on  Penalty  Assessments  and 
Distributions  of  MidAmerican  Energy 
Company. 

Filed  Date:  04/16/2009. 

Accession  Number:  20090416-5016. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  7,  2009. 

Docket  Numbers:  OA08-100-002. 

Applicants:  Duke  Energy  Carolinas, 
LLC. 

Description:  Penalty  Distribution 
Filing  of  Duke  Energy  Carolinas,  LLC. 

Filed  Date:  04/17/2009. 


Accession  Number:  20090417-5180. 

Comment  Date:  5  p.m.- Eastern  Time 
on  Friday,  May  8,  2009. 

Docket  Numbers:  OA08-1 26-001. 

Applicants:  Mid-Continent  Area 
Power  Pool. 

Description:  Annual  Compliance 
Report  of  Penalty  Assessments  and 
Distributions  of  Mid-Continent  Area 
Power  Pool. 

Filed  Date:  04/20/2009. 

Accession  Number:  20090420-5077. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  May  11,  2009. 

Docket  Numbers:  OA09-26-000. 

Applicants:  New  York  Independent 
System  Operator,  Inc. 

Description:  Annual  Compliance 
Report  of  the  New  York  Independent 
System  Operator,  Inc.,  regarding 
Unreserved  Use  and  Late  Study 
Penalties. 

Filed  Date:  04/17/2009. 

Accession  Number:  20090417-5079. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  8,  2009. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the-Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http-J/ 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 
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The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  docket(s).  For  assistance 
with  any  FERC  Online  service,  please  e- 
mail  FERCOnlineSupport@ferc.gov  or 
call  (866)  208-3676  (toll  free).  For  TTY, 
call  (202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E9— 9502  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP09-1 09-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Kinder  Morgan 
Huntsman  Storage  Expansion  Project 
and  Request  for  Comments  on 
Environmental  Issues 

April  20,  2009. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Huntsman  Storage  Expansion 
Project  involving  construction  and 
operation  of  facilities  by  Kinder  Morgan 
Interstate  Gas  Transmission  LLC  (Kinder 
Morgan)  in  Cheyenne  County,  Nebraska. 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

This  notice  announces  the  opening  of 
the  scoping  process  we  will  use  to 
gather  input  from  the  public  and 
interested  agencies  on  the  project.  Your 
input  will  help  the  Commission  staff 
determine  which  issues  need  to  be 
evaluated  in  the  EA.  Please  note  that  the 
scoping  period  will  close  on  May  20, 
2009. 

This  notice  is  being  sent  to  affected 
landowners;  Federal,  State,  and  local 
government  representatives  and 
agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  Tribes;  other 
interested  parties;  and  local  libraries 
and  newspapers.  State  and  local 


government  representatives  are  asked  to 
notify  their  constituents  of  this  planned 
project  and  encourage  them  to  comment 
on  their  areas  of  concern. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
Kinder  Morgan  representative  about 
survey  permission  and/or  the 
acquisition  of  an  easement  to  construct, 
operate,  and  maintain  the  proposed 
facilities.  The  company  would  seek  to 
negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  natural  gas  company 
could  initiate  condemnation 
proceedings  in  accordance  with  State 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  “An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?”  is  available  for  viewing  on 
the  FERC  Web  site  [http:// 
www.ferc.gov).  This  fact  sheet  addresses 
a  number  of  typically  asked  questions, 
including  the  use  of  eminent  domain  . 
and  how  to  participate  in  the 
Commission’s  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  ( http://www.ferc.gov ). 

Summary  of  the  Proposed  Project 

Kinder  Morgan  proposes  to  construct 
and  modify  its  existing  Huntsman 
Storage  Facility.  Kinder  Morgan  says 
that  the  completion  of  the  Huntsman 
Ridge  Expansion  Project  would  benefit 
the  Rocky  Mountain  region  by  meeting 
the  immediate  and  long-term  needs  of 
the  region  as  well  as  providing  » 

flexibility  in  managing  and  storing  gas 
supplies. 

Kinder  Morgan  is  proposing  to: 

•  Abandon  in  place  two  1,200  foot 
sections  of  8-inch  diameter  pipeline; 

•  Install  two  injection/withdrawal 
wells; 

•  Rework  two  existing  injection/ 
withdrawal  wells; 

•  Install  various  ancillary  facilities 
including  a  400  bbl  tank,  pig  receivers, 
a  slug  catcher,  and  a  gas  cooler;  and 

•  Install  2,000  feet  of  12-inch 
diameter  pipeline. 

The  general  location  of  the  project 
facilities  is  shown  in  Appendix  l.1 

1  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  of  all 
appendices  are  available  on  the  Commission’s  Web 
site  at  the  "eLibrary”  link  or  from  the  Commission's 
Public  Reference  Room,  888  First  Street,  NE., 
Washington,  DC  20426,  or  call  (202)  502-8371.  For 
instructions  on  connecting  to  eLibrary,  refer  to  the 
last  page  of  this  notice.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail. 


If  approved,  Kinder  Morgan  proposes 
to  commence  construction  of  the 
proposed  facilities  in  October  2009, 
with  an  in-service  date  of  mid-year 
2010. 

Land  Requirements  for  Construction 

Construction  and  renovation  of  the 
Huntsman  Storage  Facility  would* 
impact  about  15.6  temporary  acres 
where  0.8  acres  would  be  permanently 
impacted.  All  land  disturbances  would 
occur  entirely  on  private  lands. 

Kinder  Morgan  is  proposing  to  utilize 
existing  access  roads  for  the  proposed 
project.  No  land  disturbance  would  be 
required  for  additional  access  roads. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  “scoping.”  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission  staff 
requests  public  comments  on  the  scope 
of  the  issues  to  address  in  the  EA.  All 
comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

In  the  EA  we  2  will  discuss  impacts 
that  could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils, 

•  Land  use, 

•  Water  resources,  fisheries,  and 
wetlands, 

•  Cultural  resources, 

•  Vegetation  and  wildlife, 

•  Air  quality  and  noise, 

•  Endangered  and  threatened  species, 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 

2“We”,  “us”,  and  “our”  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 
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scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  State, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission.  To  ensure  your  comments 
are  considered,  please  carefully  follow 
the  instructions  in  the  public 
participation  section  below. 

With  this  NOI,  we-are  asking  Federal, 
State,  and  local  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  to 
formally  cooperate  with  us  in  the 
preparation  of  the  EA.  These  agencies 
may  choose  to  participate  once  they 
have  evaluated  the  proposal  relative  to 
their  responsibilities.  Additional 
agencies  that  would  like  to  request 
cooperating  agency  status  should  follow 
the  instructions  for  filing  comments 
provided  under  the  Public  Participation 
section  of  this  NOI. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  an  issue 
that  we  think  deserves  attention  based 
on  a  preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Kinder 
Morgan.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Potential  impacts  may  occur  to  the 
whooping  crane,  black-footed  ferret, 
spectaclecase,  burrowing  owl,  swift  fox, 
and  mountain  plover. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the 
Huntsman  Ridge  Expansion  Project. 

Your  comments  should  focus  on  the 
potential  environmental  effects, 
reasonable  alternatives,  and  measures  to 
avoid  or  lessen  environmental  impacts. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  To  ensure  that 
your  comments  are  timely  and  properly 
recorded,  please  send  in.  your  comments 
so  that  they  will  be  received  in 
Washington,  DC  on  or  before  May  20, 
2009. 

For  your  convenience,  there  are  three 
methods  which  you  can  use  to  submit  .. 
your  comments  to  the  Commission.  In 
all  instances  please  reference  the  project 
docket  number  CP09-1 09-000  with 
your  submission.  The  docket  number 
can  be  found  on  the  front  of  this  notice. 
The  Commission  encourages  electronic 


filing  of  comments  and  has  dedicated 
eFiling  expert  staff  available  to  assist 
you  at  202-502-8258  or 
efiling@ferc.gov. 

(1)  You  may  file  your  comments 
electronically  by  using  the  Quick 
Comment  feature,  which  is  located  on 
the  Commission’s  Internet  Web  site  at 
http://www.ferc.gov  under  the  link  to 
Documents  and  Filings.  A  Quick 
Comment  is  an  easy  method  for 
interested  persons  to  submit  text-only 
comments  on  a  project; 

(2)  You  may  file  your  comments 
electronically  by  using  the  eFiling 
feature,  which  is  located  on  the 
Commission’s  Internet  Web  site  at 
http://www.ferc.gov  under  the  link  to 
Documents  and  Filings.  eFiling  involves 
preparing  your  submission  in  the  same 
manner  as  you  would  if  filing  on  paper, 
and  then  saving  the  file  on  your 
computer’s  hard  drive.  You  will  attach 
that  file  as  your  submission.  New 
eFiling  users  must  first  create  an 
account  by  clicking  on  “Sign  up”  or 
“eRegister.”  You  will  be  asked  to  select 
the  type  of  filing  you  are  making.  A 
comment  on  a  particular  project  is 
considered  a  “Comment  on  a  Filing;”  or 

(3)  You  may  file  your  comments  via 
mail  to  the  Commission  by  sending  an 
original  and  two  copies  of  your  letter  to: 
Kimberly  D.  Bose,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  1A,  Washington,  DC 
20426; 

Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  2,  PJ11.2. 

Environmental  Mailing  List 

An  effort  is  being  made  to  send  this 
notice  to  all  individuals,  organizations, 
and  government  entities  interested  in 
and/or  potentially  affected  by  the 
proposed  project.  This  includes  all 
landowners  who  are  potential  right-of- 
way  grantors,  whose  property  may  be 
used  temporarily  for  project  purposes, 
or  who  own  homes  within  distances 
defined  in  the  Commission’s  regulations 
of  certain  aboveground  facilities. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (Appendix  2).  If 
you  do  not  return  the  Information 
Request,  you  will  be  taken  off  the 
mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  “intervenor,”  which  is  an 
official  party  to  the  proceeding. 
Intervenors  play  a  more  formal  role  in 
the  process  and  are  able  to  file  briefs, 
appear  at  hearings,  and  be  heard  by  the 
courts  if  they  choose  to  appeal  the 


Commission’s  final  ruling.  An 
intervenor  formally  participates  in  a 
Commission  proceeding  by  filing  a 
request  to  intervene.  Instructions  for 
becoming  an  intervenor  are  included  in 
the  User’s  Guide  under  the  “e-filing” 
link  on  the  Commission’s  Web  site. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  ( http://www.ferc.gov ) 
using  the  eLibrary  link.  Click  on  the 
eLibrary  link,  click  on  “General  Search” 
and  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance,  please  contact  FERC  Online 
Support  at  FercOnlineSupport@ferc.gov 
or  toll  free  at  1-866-208-3676,  or  for 
TTY,  contact  (202)  502-8659.  The 
eLibrary  link  also  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  http:// 
www.ferc.gov/es  u  bscribenow.  h  tm . 

Finally,  public  meetings  or  site  visits 
will  be  posted  on  the  Commission’s 
calendar  located  at  http://www.ferc.gov/ 
EventCalendar/EventsList.aspx  along 
with,  other  related  information. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E 9— 9543  Filed  4-24-09;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER06-61 5-000,  ER07-1 257- 
GOO,  ER08-1 11 3-000,  ER08-1 178-000, 
ER09-241 -000] 

California  Independent  System 
Operator  Corporation;  Notice  of  FERC 
Staff  Attendance 

April  20,  2009. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  hereby  gives 
notice  that  on  the  following  dates 
members  of  its  staff  will  participate  in 
teleconferences  and  meetings  to  be 
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conducted  by  the  California 
Independent  System  Operator  (CAISO). 
The  agenda  and  other  documents  for  the 
teleconferences  and  meetings  are 
available  on  the  CAISO’s  Web  site, 
www.caiso.com. 

April  22,  2009  MRTU  Post  Go  Live 

I  Workshop  Demand  Response  Meeting. 

April  24,  2009  Participating 
Intermittent  Resource  Program. 

April  27,  2009  Congestion  Revenue 
Rights. 

April  28,  2009  BPM  Change 
Management  Meeting. 

April  29,  2009  Payment 
Acceleration  Working  Group. 

April  30,  2009  Demand  Response — 
Direct  Participation  Issues  and  PDR 
Meeting. 

Sponsored  by  the  CAISO,  the 
teleconferences  and  meetings  are  open 
to  all  market  participants,  and 
Commission  staffs  attendance  is  part  of 
the  Commission’s  ongoing  outreach 
efforts.  The  teleconferences  and 
meetings  may  discuss  matters  at  issue  in 
the  above  captioned  dockets. 

For  further  information,  contact  Saeed 
Farrokhpay  at 

saeed.fanrokhpay@ferc.gov,  (916)  294- 
0322  or  Maury  Kruth  at 
maury.kmth@ferc.gov,  (916)  294-0275. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E9-9486  Filed  4-24-09;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR07-9-004] 

Bay  Gas  Storage  Company,  Ltd.; 

Notice  of  Refund  Report 

April  20,  2009. 

Take  notice  that  on  April  10,  2009, 

Bay  Gas  Storage  Company,  Ltd.  (Bay 
Gas)  filed  its  Refund  Report  pursuant  to 
its  Stipulation  and  Agreement  of 
Settlement,  dated  April  21,  2008. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  to  protest  this  filing  must 
file  in  accordance  with  Rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  notice  of  intervention  or 
motion  to  intervene,  as  appropriate. 
Such  notices,  motions,  or  protests  must 


be  filed  on  or  before  the  date  as 
indicated  below.  Anyone  filing  an 
intervention  or  protest  must  serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  1,  2009. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E 9— 9488  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL08-49-000] 

BJ  Energy  LLC,  Franklin  Power  LLC, 
GLE  Trading  LLC,  Ocean  Power  LLC, 
Pillar  Fund  LLC  v.  PJM 
Interconnection,  LLC;  Notice 
Shortening  Answer  Period 

April  20,  2009. 

On  April  15,  2009,  PJM 
Interconnection,  LLC  filed  a  Request  for 
Public  Release  of  Information  and 
Request  for  Expedited  Action  in  the 
above-referenced  proceeding  (April  15 
Motion).  Included  in  the  filing  was  a 
request  to  shorten  the  dates  for  filing 
answers  to  the  April  15  Motion.  By  this 
notice,  the  date  for  filing  answers  to 


PJM’s  April  15  Motion  is  shortened  to 
and  including  April  23,  2009. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E9-9485  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OGC-2007-0982;  FRL-8897-5] 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for 
Review  and  Approval;  Comment 
Request;  Environmental  and  Economic 
Effects  of  Environmental  Conflict 
Resolution  at  EPA;  EPA  ICR  No. 

2306.01  OMB  Control  No.  2090-NEW 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  document 
announces  that  an  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  This  is  a  request  for  a  new 
collection.  The  ICR,  which  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  and  its  estimated 
burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  May  27,  2009. 
ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  No.  EPA-HQ- 
OGC-2007-0982,  to  (1)  EPA  online 
using  http://www.regulations.gov  (our 
preferred  method),  by  e-mail  to 
oei.docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  2822T, 
1200  Pennsylvania  Ave.,  NW„ 
Washington,  DC  20460  and  (2)  OMB  by 
mail  to;  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Hall,  Ph.D.,  2388A, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
564-0214;  fax  number:  (202)  501-1715; 
e-mail  address:  hall.william@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  October  7,  2008  (73  FR  58580),  EPA 
sought  comments  on  this  ICR  pursuant 
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to  5  CFR  1320.8(d).  EPA  received  four 
comments  during  the  comment  period, 
which  are  addressed  in  the  ICR.  Any 
additional  comments  on  this  ICR  should 
be  submitted  to  EPA  and  OMB  within 
30  days  of  this  notice. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  EPA- 
HQ-OGC— 2007-0982,  which  is 
available  for  online  viewing  at  http:// 
www.regulations.gov,  or  in-person 
viewing  at  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  3334,  1301 
Constitution  Ave.,  NW.,  Washington, 

DC.  The  EPA/DC  Public  Reading  Room 
is  open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  202-566-1744. 

Use  EPA’s  electronic  docket  and 
comment  system  at  http:// 
www.regulations.gov,  to  submit  or  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  docket,  and 
to  access  those  documents  in  the  docket 
that  are  available  electronically.  Once  in 
the  system,  select  “docket  search,”  then 
key  in  the  docket  ID  number  identified 
above.  Please  note  that  EPA’s  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  at  http://www.regulations.gov 
as  EPA  receives  them  and  without 
change,  unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  public  disclosure  is 
restricted  by  statute.  For  further 
information  about  the  electronic  docket, 
go  to  http://www.regulations.gov. 

Title:  Environmental  and  Economic 
Effects  of  Environmental  Conflict 
Resolution  at  EPA. 

ICR  Numbers:  EPA  ICR  No.  2306.01, 
OMB  Control  No.  2090-NEW. 

ICR  Status:  This  ICR  is  for  a  new 
information  collection.  An  Agency  may 
not  conduct-  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information,  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA’s 
regulations  in  title  40  of  the  CFR,  after 
appearing  in  the  Federal  Register  when 
approved,  are  listed  in  40  CFR  part  9, 
and  displayed  either  by  publication  in 
the  Federal  Register  or  by  other 
appropriate  means,  such  as  on  the 
related  collection  instrument  or  form,  if 
applicable.  The  display  of  OMB  control 
numbers  in  certain  EPA  regulations  is 
consolidated  in  40  CFR  part  9. 

Abstract:  This  information  collection 
will  enable  EPA’s  Conflict  Prevention 
and  Resolution  Center  to  evaluate  the 
environmental  and  economic  effects  of 
agreements  reached  through  the 
Agency’s  Environmental  Conflict 


Resolution  (ECR)  process  compared  to 
decisions  that  might  have  been  achieved 
through  other  decision-making 
processes  [e.g.,  litigation).  ECR  is  third- 
party  assisted  conflict  resolution  and 
collaborative  problem  solving  in  the 
context  of  environmental,  public  lands, 
or  natural  resources  issues  or  conflicts, 
including  matters  related  to  energy, 
transportation,  and  land  use. 

Information  will  be  collected  from 
representatives  of  organizations  that 
participated  in  ECR  decision-making 
processes  sponsored  by  or  involving 
EPA  in  a  range  of  environmental  cases. 
For  purposes  of  comparison, 
information  will  also  be  collected  from 
representatives  of  organizations  that 
were  involved  in  non-ECR  ( i.e .,  without 
the  assistance  of  a  third  party)  decision 
making  processes  that  otherwise  have 
similar  characteristics  to  the  ECR  cases 
[e.g.,  similar  environmental  issues, 
similar  geography).  Case  participants 
will  complete  a  survey  instrument  with 
questions  concerning  the  environmental 
effects,  implementation  of  the 
agreement  or  decision  including 
resources  required,  relations  with  other 
parties  to  the  agreement,  reasons  for 
joining  an  ECR  process  or  participating 
in  a  non-ECR  decision  making  process, 
costs  of  the  process,  and  quality  of 
information  held  by  parties  when 
reaching  agreement  or  making  the 
decision. 

This  information  collection  will  help 
satisfy  the  joint  OMB  and  President’s 
Council  on  Environmental  Quality 
(CEQ)  Memorandum  on  ECR  (November 
2005,  available  at  http://nepa.gov/nepa/ 
regs/ OMB_CEQJoin  t_Sta  temen  t.pdf] 
that  directed  agencies,  among  other 
things,  to  “recognize  and  support 
needed  upfront  investments  in 
collaborative  processes  and  conflict 
resolution  and  demonstrate  those 
savings  in  performance  and 
accountability  measures  to  maintain  a 
budget  neutral  environment.”  Data 
collected  will  be  used  to  analyze  and 
assess  EPA’s  ECR  procedures,  to  ensure 
program  activities  cire  executed  and 
managed  in  a  cost-effective  manner,  and 
provide  information  for  Agency 
managers  and  staff  to  use  when  deciding 
whether  to  use  ECR,  consistent  with  the 
principles  of  the  Government 
Performance  and  Results  Act  and  the 
President’s  reform  agenda. 

This  information  collection  will  be 
voluntary  for  all  respondents.  As 
required  by  5  U.S.C.  524(h),  the 
questionnaires  for  parties  in  dispute 
resolution  proceedings  covered  by  the 
Administrative  Dispute  Resolution  Act 
of  1996  will  be  carefully  designed  and 
administered  to  ensure  that  the  identity 
of  the  parties  and  the  specific  issues  in 


controversy  will  remain  confidential. 

The  questionnaires  for  matters  that  did 
not  involve  dispute  resolution 
proceedings  will  allow  respondents  to 
claim  that  their  responses  contain 
Confidential  Business  Information  (CBI). 
The  Agency  will  protect  questionnaires 
subject  to  CBI  claims  from  disclosure  to 
the  extent  authorized  by  2  CFR  Subpart 
B,  Confidentiality  of  Business 
Information. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements  which  have  subsequently 
changed;  train  personnel  to  be  able  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

Respondents/ Affected  Entities: 

Various  agencies  and  levels  of 
government,  industry,  and 
environmental  advocacy  groups  who, 
with  the  assistance  of  a  neutral  third 
party,  negotiated  the  agreement  reached 
in  an  ECR  case,  as  well  as  participants 
in  non-ECR  cases. 

Estimated  Number  of  Respondents: 

81. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
41. 

Estimated  Total  Annual  Cost: 
$4,994.00,  which  includes  $0 
annualized  capital  or  O&M  costs. 

Changes  in  the  Estimates:  There  is  no 
change  in  burden  because  this  is  a  new 
ICR. 

Dated:  April  22,  2009. 

John  Moses, 

Acting  Director,  Collection  Strategies 
Division. 

[FR  Doc.  E 9— 9579  Filed  4-24-09;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8897-9] 

Notice  of  Availability  of  Draft  NPDES 
General  Permits  MAG640000  and 
NHG640000  for  Discharges  From 
Potable  Water  Treatment  Facilities  in 
the  Commonwealth  of  Massachusetts 
(Including  Both  Commonwealth  and 
Indian  Country  Lands)  and  the  State  of 
New  Hampshire:  the  Potable  Water 
Treatment  Facility  General  Permit 
(PWTF  GP) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability  of  Draft 
NPDES  General  Permits  MAG640000 
and  NHG640000. 

SUMMARY:  The  Director  of  the  Office  of 
Ecosystem  Protection,  EPA — New 
England,  is  issuing  a  notice  of 
availability  of  the  draft  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permits  for  potable 
water  treatment  facility  (PWTF) 
discharges  to  certain  waters  of  the 
Commonwealth  of  Massachusetts 
(included  both  Commonwealth  and 
Indian  country  lands)  and  the  State  of 
New  Hampshire.  These  General  Permits 
replace  the  previous  PWTF  GP,  which 
expired  on  November  15,  2005. 

The  draft  PWTF  GP  establishes  Notice 
of  Intent  (NOI)  requirements,  effluent 
limitations,  standards,  prohibitions,  and 
management  practices  for  facilities  with 
discharges  from  potable  water  treatment 
facilities.  Owners  and/or  operators  of 
these  facilities,  including  those 
currently  authorized  to  discharge  under 
the  expired  General  Permit,  will  be 
required  to  submit  an  NOI  to  be  covered 
by  the  PWTF  GP  to  both  EPA — New 
England  and  the  appropriate  state 
agency.  After  EPA  and  the  State  have 
reviewed  the  NOI,  the  facility  will 
receive  a  written  notification  from  EPA 
of  permit  coverage  and  authorization  to 
discharge  under  the  General  Permit.  The 
purpose  of  this  document  is  to  solicit 
public  comments  on  the  proposed 
General  Permits. 

Public  Comment  Period:  Interested 
persons  may  submit  written  comments 
on  the  draft  General  Permits  to  the 
EPA — Region  I  at  the  address  listed 
below.  Within  the  comment  period, 
interested  persons  may  also  request,  in 
writing,  that  EPA  hold  a  public  hearing 
pursuant  to  40  CFR  Section  124.12, 
concerning  the  draft. General  Permits. 
Such  requests  shall  state  the  nature  of 
the  issues'  proposed  to  be  raised  at  the 
hearing.  A  public  hearing  may  be  held 
at  least  thirty  days  after  public  notice 
whenever  the  Regional  Administrator 


finds  that  response  to  this  notice 
indicates  significant  public  interest.  In 
reaching  a  final  decision  on  this  draft 
permit,  the  Regional  Administrator  will 
respond  to  all  significant  comments  and 
make  responses  available  to  the  public  * 
at  EPA’s  Boston  office.  All  comments 
and  requests  for  public  hearings  must  be 
postmarked  or  delivered  before 
midnight  May  27,  2009,  the  close  of  the 
public  comment  period.  All  public 
comments  or  requests  for  a  public 
hearing  must  be  submitted  to  the 
address  below. 

ADDRESSES:  Written  comments  on  the 
draft  General  Permit  may  be  hand 
delivered  or  mailed  to  Ms.  Sara  Green, 
EPA — Region  1,  Office  of  Ecosystem 
Protection,  CIP,  1  Congress  Street,  Suite 
1100,  Boston,  Massachusetts  02114- 
2023,  or  sent  via  e-mail  to 
green.sara@epa.gov.  No  facsimiles 
(faxes)  will  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Ms.  Green  at 
617/918-1574,  between  the  hours  of  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  excluding  holidays.  The  draft 
General  Permits  are  based  on  an 
administrative  record  available  for 
public  review  at  EPA — Region  1 ,  Office 
of  Ecosystem  Protection,  1  Congress 
Street,  Suite  1100,  Boston, 

Massachusetts  02114-2023,  Monday- 
Friday  from  9  a.m.-5  p.m.  The  draft 
General  Permits  and  a  Fact  Sheet  may 
also  be  viewed  over  the  Internet  via  the 
EPA — Region  1  Web  site.  The  Fact  Sheet 
and  General  Permit  for  dischargers  in 
Massachusetts  are  at  http:// 
www.epa.gov/ne/npdes/mass.html.  The 
Fact  Sheet  and  General  Permit  for 
dischargers  in  New  Hampshire  are  at 
http://www.epa.gov/ne/npdes/ 
newhampshire.html.  To  obtain  a  paper 
copy  of  the  documents,  please  contact 
Ms.  Green  using  the  contact  information 
provided  above.  A  reasonable  fee  may 
be  charged  for  copying  requests. 

Dated:  April  17,  2009. 

Ira  Leighton, 

Acting  Regional  Administrator,  Region  t. 

[FR  Doc.  E9-9577  Filed  4-24—09;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8896-9] 

Cross-Media  Electronic  Reporting  Rule 
State  Approved  Program  Revision/ 
Modification  Approval:  State  of 
Louisiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
approval,  under  regulations  for  Cross- 
Media  Electronic  Reporting,  of  the  State 
of  Louisiana’s  request  to  revise/modify 
their  EPA-authorized  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
State  Program  Requirements  and 
General  Pretreatment  Regulations  for 
Existing  and  New  Sources  of  Pollution 
programs  to  allow  electronic  reporting 
for  those  programs. 

DATES:  EPA’s  approval  is  effective  April 
27,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Evi 

Huffer,  U.S.  Environmental  Protection 
Agency,  Office  of  Environmental 
Information,  Mail  Stop  2823T,  1200 
Pennsylvania  Avenue,  NW„ 

Washington,  DC  20460,  (202)  566-1697, 
huffer.evi@epa.gov,  or  David  Schwarz, 
U.S.  Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Mail  Stop  2823T,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
(202) 566-1704, 
schwarz.david@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 

October  13,  2005,  the  final  Cross-Media 
Electronic  Reporting  Rule  (CROMERR) 
was  published  in  the  Federal  Register 
(70  FR  59848)  and  codified  as  Part  3  of 
title  40  of  the  CFR.  CROMERR 
establishes  electronic  reporting  as  an 
acceptable  regulatory  alternative  to 
paper  reporting  and  establishes 
requirements  to  assure  that  electronic 
documents  are  as  legally  dependable  as 
their  paper  counterparts.  Under  Subpart 
D  of  CROMERR,  State,  tribal  or  local 
government  agencies  that  receive,  or 
wish  to  begin  receiving,  electronic 
reports  under  their  EPA-authorized 
programs  must  apply  to  EPA  for  a 
revision  or  modification  of  those 
programs  and  get  EPA  approval.  Subpart 
D  also  provides  standards  for  such 
approvals  based  on  consideration  of  the 
electronic  document  receiving  systems 
that  the  State,  tribal,  or  local 
government  will  use  to  implement  the 
electronic  reporting.  Additionally,  in 
§  3.1000(b)  through  (e)  of  40  CFR  Part  3, 
Subpart  D  provides  special  procedures 
for  program  revisions  and  modifications 
to  allow  electronic  reporting,  to  be  used 
at  the  option  of  the  State,  tribal  or  local 
government  in  place  of  procedures 
available  under  existing  program- 
specific  authorization  regulations.  An 
application  submitted  under  the 
Subpart  D  procedures  must  show  that 
the  State,  tribal  or  local  government  has 
sufficient  legal  authority  to  implement 
the  electronic  reporting  components  of 
the  programs  covered  by  the  application 
and  will  use  electronic  document 
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receiving  systems  that  meet  the 
applicable  Subpart  D  requirements. 

On  December  17,  2008,  the  State  of 
Louisiana  Department  of  Environmental 
Quality  (LDEQ)  submitted  an 
application  for  their  Net  Discharge 
Monitoring  Report  (NetDMR)  electronic 
document  receiving  system  addressing 
revisions/modifications  to  their  EPA- 
authorized  40  CFR  Part  123 — NPDES 
State  Program  Requirements  and  Part 
403-General  Pretreatment  Regulations 
for  Existing  and  New  Sources  of 
Pollution  approved  programs. 

EPA  has  reviewed  LDEQ’s  request  to 
revise  their  EPA-authorized  programs 
and,  based  on  this  review,  EPA  has 
determined  that  the  application  for  the 
programs  and  specific  reports  identified 
in  this  Notice  meet  the  standards  for 
approval  of  authorized  program 
revisions/modifications  set  out  in  40 
CFR  part  3,  subpart  D.  In  accordance 
with  40  CFR  3.1000(d),  this  notice  of 
EPA’s  decision  to  approve  LDEQ’s 
request  for  revision/modification  to 
their  authorized  programs  is  being 
published  in  the  Federal  Register. 
Specifically,  EPA  has  approved  LDEQ’s 
request  for  revision/modification  to  the 
following  authorized  programs  to  allow 
electronic  reporting  for  the  specified 
reports:  40  CFR  Part  123 — NPDES  State 
Program  Requirements  and  Part  403 — 
General  Pretreatment  Regulations  for 
Existing  and  New.  Sources  of  Pollution 
programs  for  electronic  reporting  of 
discharge  monitoring  report  information 
submitted  under  40  CFR  Parts  122  and 
403. 

LDEQ  was  notified  of  EPA’s 
determination  to  approve  its  application 
with  respect  to  the  authorized  programs 
and  reports  listed  above  in  a  letter  dated 
04/16/2009. 

Dated:  April  16,  2009. 

Lisa  Schlosser, 

Director,  Office  of  Information  Collection. 

[FR  Doc.  E 9-95 78  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8897-1] 

Cross-Media  Electronic  Reporting  Rule 
State  Authorized/Approved  Program 
Modification/Revision  Approval:  State 
of  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
approval,  under  regulations  for  Cross- 
Media  Electronic  Reporting,  of  the  State 


of  Texas’  request  to  modify/revise  their 
program  to  allow  electronic  reporting 
for  certain  of  their  EPA-authorized 
programs.  This  notice  also  announces 
an  opportunity  to  request  a  public 
hearing  on  EPA’s  approval  of  the  State 
of  Texas’  request  to  revise  their  EPA- 
authorized  National  Primary  Drinking 
Water  Regulations  Implementation 
program  to  allow  electronic  reporting. 
DATES:  EPA’s  approval  is  effective  May 
27,  2009  for  the  State  of  Texas’  National 
Primary  Drinking  Water  Regulations 
Implementation  program  if  no  timely 
request  for  a  public  hearing  is  received 
and  accepted  by  the  Agency;  and  on 
April  27,  2009  for  the  State  of  Texas’ 
other  authorized  programs. 

FOR  FURTHER  INFORMATION  CONTACT:  Evi 
Huffer,  U.S.  Environmental  Protection 
Agency,  Office  of  Environmental 
Information,  Mail  Stop  2823T,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460,  (202)  566-1697, 
huffer.evi@epa.gov,  or  David  Schwarz, 
U.S.  Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Mail  Stop  2823T,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
(202)  566-1704, 

schwarz.david@epa.gov.  All  requests  for 
a  hearing  should  be  submitted  to  both 
of  the  above  contacts. 

SUPPLEMENTARY  INFORMATION: 

On  October  13,  2005,  the  final  Cross- 
Media  Electronic  Reporting  Rule 
(CROMERR)  was  published  in  the 
Federal  Register  (70  FR  59848)  and 
codified  as  Part  3  of  title  40  of  the  CFR. 
CROMERR  establishes  electronic 
reporting  as  an  acceptable  regulatory 
alternative  to  paper  reporting  and 
establishes  requirements  to  assure  that 
electronic  documents  are  as  legally 
dependable  as  their  paper  counterparts. 
Under  Subpart  D  of  CROMERR,  state, 
tribal  or  local  government  agencies  that 
receive,  or  wish  to  begin  receiving, 
electronic  reports  under  their  EPA- 
authorized  programs  must  apply  to  EPA 
for  a  revision  or  modification  of  those 
programs  and  get  EPA  approval.  Subpart 
D  provides  standards  for  such  approvals 
based  on  consideration  of  the  electronic 
document  receiving  systems  that  the 
state,  tribe,  or  local  government  will  use 
to  implement  the  electronic  reporting. 
Additionally,  in  §  3.1000(b)  through  (e) 
of  40  CFR  Part  3,  Subpart  D  provides 
special  procedures  for  program 
revisions  and  modifications  to  allow 
electronic  reporting  to  be  used  at  the 
option  of  the  state,  tribe  or  local 
government  in  place  of  procedures 
available  under  existing  program- 
specific  authorization  regulations.  An 
application  submitted  under  the 
Subpart  D  procedures  must  show  that 


the  state,  tribe  or  local  government  has 
sufficient  legal  authority  to  implement 
the  electronic  reporting  components  of 
the  programs  covered  by  the  application 
and  will  use  electronic  document 
receiving  systems  that  meet  the 
applicable  Subpart  D  requirements. 

On  October  14,  2008,  the  Texas  State 
Commission  on  Environmental  Quality 
(TCEQ)  submitted  two  applications,  for 
their  Net  Discharge  Monitoring  Report 
(NetDMR)  and  the  State  of  Texas 
Environmental  Electronic  Reporting 
System  (STEERS)  electronic  document 
receiving  systems  for  revision  or 
modification  of  multiple  authorized 
programs  under  40  CFR  parts  51,  60,  63, 
70,  123,  142,  233-404,  271,  281,  and 
403. 

EPA  reviewed  TCEQ’s  requests  to 
revise/modify  multiple  authorized 
programs  and,  based  on  this  review, 

EPA  determined  the  two  applications 
met  the  standards  for  approval  of 
authorized  program  revisions/ 
modifications  set  out  in  40  CFR  Part  3, 
Subpart  D.  In  accordance  with  40  CFR 
3.1000(d),  this  notice  of  EPA’s  decision 
to  approve  TCEQ’s  requests  for 
modifications/revisions  to  certain  of 
their  authorized  programs  under  title  40 
to  allow  electronic  reporting  for  specific 
reports  under  those  programs  is  being 
published  in  the  Federal  Register. 

Specifically,  EPA  has  approved 
TCEQ’s  request  for  modifications/ 
revisions  to  the  following  of  their 
authorized  programs  to  allow  electronic 
reporting  under  40  CFR  parts  51,  60-63, 
70, 122-124,  141,  239,  262,  264-266, 
268,  270,  280,  and  403: 

•  Part  51 — Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans; 

•  Part  60 — Standards  of  Performance 
for  New  Stationary  Sources; 

•  Part  63 — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories; 

•  Part  70 — State  Operating  Permit 
Programs; 

•  Part  123 — State  Program 
Requirements; 

•  Part  142 — National  Primary 
Drinking  Water  Regulations 
Implementation; 

•  Part  233-404 — State  Program 
Regulations; 

•  Part  271 — Requirements  for 
Authorization  of  State  Hazardous  Waste 
Programs; 

•  Part  281 — Approval  of  State 
Underground  Storage  Tank  Programs; 
and 

•  Part  403 — General  Pretreatment 
Regulations  for  Existing  and  New 
Sources  of  Pollution. 

TCEQ  was  notified  of  EPA’s 
determination  to  approve  its  two 
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applications  with  respect  to  the 
authorized  programs  listed  above  in  a 
letter  dated  04/16/2009. 

Also,  in  today’s  notice,  EPA  is 
informing  interested  persons  that  they 
may  request  a  public  hearing  on  EPA’s 
action  to  approve  the  State  of  Texas’ 
request  to  revise  their  authorized  public 
water  system  program  under  40  CFR 
Part  142,  in  accordance  with  40  CFR 
3.1000(f).  Requests  for  a  hearing  must  be 
submitted  to  EPA  within  30  days  of 
publication  of  today’s  Federal  Register 
notice.  Such  requests  should  include 
the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual,  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person’s  interest  in  EPA’s 
determination,  a  brief  explanation  as  to 
why  EPA  should  hold  a  hearing,  and 
any  other  information  that  the 
requesting  person  wants  EPA  to 
consider  when  determining  whether  to 
grant  the  request; 

(3)  The  signature  of  the  individual 
making  the  request,  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

In  the  event  a  hearing  is  requested 
and  granted,  EPA  will  provide  notice  of 
the  hearing  in  the  Federal  Register  not 
less  than  15  days  prior  to  the  scheduled 
hearing  date.  Frivolous  or  insubstantial 
requests  for  hearing  may  be  denied  by 
EPA.  Following  such  a  public  hearing, 
EPA  will  review  the  record  of  the 
hearing  and  issue  an  order  either 
affirming  today’s  determination  or 
rescinding  such  determination.  If  no 
timely  request  for  a  hearing  is  received 
and  granted,  EPA’s  approval  of  the  State 
of  Texas’  request  to  revise  their  Part 
142 — National  Primary  Drinking  Water 
Regulations  Implementation  program  to 
allow  electronic  reporting  will  become 
effective  30  days  after  today’s  notice  is 
published,  pursuant  to  CROMERR 
section  3.1000(f)(4). 

Dated:  April  16,  2009. 

Lisa  Schlosser, 

Director,  Office  of  Information  Collection. 

(FR  Doc.  E9— 9582  Filed  4-24-09;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8897-6;  Docket  ID  No.  EPA-HQ-ORD- 
2009-0040] 

Draft  Toxicological  Review  of 
Halogenated  Platinum  Salts  and 
Platinum  Compounds:  In  Support  of 
the  Summary  Information  in  the 
Integrated  Risk  Information  System 
(IRIS) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Peer  Review 
Workshop. 

SUMMARY:  EPA  is  announcing  that 
Eastern  Research  Group,  Inc.  (ERG),  an 
EPA  contractor  for  external  scientific 
peer  review,  will  convene  an 
independent  panel  of  experts  and 
organize  and  conduct  an  external  peer 
review  workshop  to  review  the  external 
review  draft  document  titled, 
“Toxicological  Review  of  Halogenated 
Platinum  Salts  and  Platinum- 
Compounds:  In  Support  of  Summary 
Information  on  the  Integrated  Risk 
Information  System  (IRIS)”  (EP A/635/ 
R-08/018).  EPA  previously  announced 
the  60-day  public  comment  period 
(ending  April  6,  2009)  for  the  draft 
document  in  the  Federal  Register  on 
February  5,  2009  (74  FR  6154).  EPA  will 
consider  public  comments  and 
recommendations  from  the  expert  panel 
workshop  as  EPA  finalizes  the  draft 
document. 

The  public  comment  period  and  the 
external  peer  review  workshop  are 
separate  processes  that  provide 
opportunities  for  all  interested  parties  to 
comment  on  the  document.  EPA  intends 
to  forward  public  comments  submitted 
in  accordance  with  the  Federal  Register 
notice  (74  FR  6154)  to  ERG  for 
consideration  by  the  external  peer 
review  panel  prior  to  the  workshop. 

EPA  released  this  draft  document 
solely  for  the  purpose  of  pre- 
dissemination  public  review  under 
applicable  information  quality 
guidelines.  This  document  has  not  been 
formally  disseminated  by  EPA.  It  does 
not  represent  and  should  not  be 
construed  to  represent  any  Agency 
policy  or  determination. 

The  public  may  attend  this  workshop 
as  observers  through  a  registration 
process,  and  time  will  be  set  aside  for 
observers  to  give  brief  oral  comments  at 
the  workshop  regarding  the  draft 
document  under  review.  The  draft 
document  and  EPA’s  peer  review  charge 
are  available  via  the  Internet  on  the 
National  Center  for  Environmental 
Assessment’s  (NCEA)  home  page  under 
the  Recent  Additions  and  the  Data  and 


Publications  menus  at  http:// 
www.epa.gov/ncea.  When  finalizing  the 
draft  document,  EPA  intends  to 
consider  the  comments  and 
recommendations  from  the  external  peer 
review  workshop  and  any  public 
comments  that  EPA  receives  in 
accordance  with  74  FR  6154,  February 
5,  2009.  Public  comments  submitted 
during  the  60-day  public  comment 
period  ending  April  6,  2009  may  be 
observed  at  http://www.reguIations.gov 
under  Docket  ID  No.  EPA-HQ-ORD- 
2009-0040. 

DATES:  The  peer  review  workshop  will 
begin  on  May  21,  2009,  at 
approximately  8:30  a.m.  and  end  at 
approximately  5  p.m.,  Eastern  Standard 
Time.  Observers  must  register  by 
Thursday,  May  14,  2009.  At  the  time  of 
registration,  please  indicate  if  you  wish 
to  make  brief  oral  comments  at  the 
workshop. 

ADDRESSES:  The  peer  review  workshop 
will  be  held  at  the  Palomar  Hotel,  2121 
P  Street,  NW.,  Washington,  DC  20037. 
ERG  is  organizing,  convening,  and 
conducting  the  peer  review  workshop. 
To  attend  the  workshop  as  an  observer, 
register  by  Thursday,  May  14,  2009,  via 
the  Internet  at  https:// 
www2.ergweb.  com/ projects/ 
conferences/peerreview/register- 
platworkshop.htm.  You  may  also 
register  by  e-mail  at  meetings@erg.com 
(subject  line:  Halogenated  Platinum 
Salts  and  Platinum  Compounds 
Workshop),  by  phone:  781-674-7374  or 
toll  free  at  800-803-2833  (ask  for  the 
Halogenated  Platinum  Salts  and 
Platinum  Compounds  peer  review 
coordinator,  Laurie  Waite),  or  by  faxing 
a  registration  request  to  781-674-2906 
(please  reference  the  “Halogenated 
Platinum  Salts  and  Platinum 
Compounds  Workshop”  and  include 
your  name,  title,  affiliation,  full  address, 
and  contact  information). 

EPA  welcomes  the  attendance  of  the 
public  at  the  Halogenated  Platinum 
Salts  and  Compounds  peer  review 
workshop  and  will  make  every  effort  to 
accommodate  persons  with  disabilities. 
For  information  on  access  or  services  for 
individuals  with  disabilities,  please 
contact  ERG,  110  Hartwell  Avenue, 
Lexington,  MA  02421-3136;  telephone: 

7 81-674-7374;  facsimile:  781-674- 
2906;  or  e-mail:  meetings@erg.com 
(subject  line:  Halogenated  Platinum 
Salts  and  Platinum  Compounds 
Workshop).  To  request  accommodation 
of  a  disability,  please  contact  ERG, 
preferably  at  least  10  days  prior  to  the 
meeting,  to  give  EPA  as  much  time  as 
possible  to  process  your  request. 

The  draft  “Toxicological  Review  of 
Halogenated  Platinum  Salts  and 
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Platinum  Compounds:  In  Support  of 
Summary  Information  on  the  Integrated 
Risk  Information  System  (IRIS)”  and 
EPA’s  peer-review  charge  are  available 
via  the  Internet  on  NCEA’s  home  page 
under  the  Recent  Additions  and  the 
Data  and  Publications  menus  at  http:// 
www.epa.gov/ncea.  A  limited  number  of 
paper  copies  are  available  from  NCEA’s 
Technical  Information  Staff,  telephone: 
703-347-8561;  facsimile:  703-347- 
8691.  If  you  are  requesting  a  paper  copy, 
please  provide  your  name,  mailing 
address,  and  the  document  title.  Copies 
are  not  available  from  ERG. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  peer  review 
workshop,  contact  ERG,  110  Hartwell 
Avenue,  Lexington,  MA  02421-3136; 
telephone:  781-674-7374;  facsimile: 
781-674-2906;  or  e-mail: 
meetings@erg.com  (subject  line: 
Halogenated  Platinum  Salts  and 
Platinum  Compounds  Workshop). 

If  you  have  questions  about  the 
document,  contact  Andrew  A.  Rooney, 
IRIS  Staff,  National  Center  for 
Environmental  Assessment,  (B243-01), 
U.S.  EPA,  109  T.W.  Alexander  Dr., 
Research  Triangle  Park,  NC  27709; 
telephone:  919-541-1492;  facsimile: 
919-541-0245;  or  e-mail: 
rooney.andrew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Information  About  the 
Integrated  Risk  Information  System 
(IRIS) 

IRIS  is  a  database  that  contains 
potential  adverse  human  health  effects 
information  that  may  result  from 
chronic  (or  lifetime)  exposure  to  specific 
chemical  substances  found  in  the 
environment.  The  database  (available  on 
the  Internet  at  http://www.epa.gov/iris ) 
contains  qualitative  and  quantitative 
health  effects  information  for  more  than 
540  chemical  substances  that  may  be 
used  to  support  the  first  two  steps 
(hazard  identification  and  dose- 
response  evaluation)  of  a  risk 
assessment  process.  When  supported  by 
available  data,  the  database  provides 
oral  reference  doses  (RfDs)  and 
inhalation  reference  concentrations 
(RfCs)  for  chronic  health  effects,  and 
oral  slope  factors  and  inhalation  unit 
risks  for  carcinogenic  effects.  Combined 
with  specific  exposure  information, 
government  and  private  entities  can  use 
IRIS  data  to  help  characterize  public 
health  risks  of  chemical  substances  in  a 
site-specific  situation  and  thereby 
support  risk  management  decisions 
designed  to  protect  public  health. 


II.  Workshop  Information 

Members  of  the  public  may  attend  the 
workshop  as  observers,  and  there  will 
be  a  limited  time  for  oral  comments 
from  the  public.  Pre-registration  is 
strongly  recommended  as  space  is 
limited,  and  registrations  will  be 
accepted  on  a  first-come,  first-served 
basis.  The  deadline  for  pre-registration 
is  May  14,  2009.  If  space  allows, 
registrations  will  continue  to  be 
accepted  after  this  date,  including  on¬ 
site  registrations.  Time  will  be  set  aside 
to  hear  comments  from  observers,  and 
individuals  will  be  limited  to  a 
maximum  of  five  minutes  during  the 
morning  session  of  peer  review 
workshop.  Please  let  ERG  know  if  you 
wish  to  make  comments  during  the 
workshop  by  registering  on  the  Web  site 
at  https  ://www2 .  ergweb.com/ projects/ 
conferences/peerreview/register- 
platworkshop.htm  and  indicating  your 
intent  to  make  oral  comments. 

Dated:  April  21,  2009. 

Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Assessment. 

[FR  Doc.  E 9— 9580  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8897— 8] 

Science  Advisory  Board  Staff  Office; 
Request  for  Nominations  of  Experts  for 
the  Review  of  Technical  Guidance  on 
Nutrient  Criteria  Development 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  is  requesting 
nominations  of  non-EPA  experts  to 
augment  the  SAB  Ecological  Processes 
and  Effects  Committee  (EPEC)  for  the 
review  of  EPA’s  draft  Technical 
Guidance  on  Empirical  Approaches  for 
Numeric  Nutrient  Criteria  Development. 
DATES:  Nominations  should  be 
submitted  by  May  18,  2009  per 
instructions  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  regarding  this  Notice  and 
Request  for  Nominations  may  contact 
Dr.  Thomas  Armitage,  Designated 
Federal  Officer  (DFO),  SAB  Staff  Office, 
by  telephone/voice  mail  at  (202)  343- 
9995;  by  fax  at  (202)  233-0643  or  via 
e-mail  at  armitage.thomas@epa.gov. 

General  information  concerning  the 
"EPA  Science  Advisory  Board  can  be 
found  on  the  EPA  SAB  Web  site  at 


http://www.epa.gov/sab.  Any  inquiry 
concerning  EPA’s  Technical  Guidance 
on  Empirical  Approaches  for  Numeric 
Nutrient  Criteria  Development  should 
be  directed  to  Ms.  Ifeyinwa  Davis  of 
EPA’s  Office  of  Water  (OW)  at 
davis.ifevinwa@epa.gov  or  (202)  566- 
1096. 

SUPPLEMENTARY  INFORMATION: 

Background:  The  SAB  (42  U.S.C. 

4365)  is  a  chartered  Federal  Advisory 
Committee  that  provides  independent 
scientific  and  technical  peer  review, 
advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
EPA  actions.  As  a  Federal  Advisory 
Committee,  the  SAB  conducts  business 
in  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  C)  and  related  regulations. 
Generally,  SAB  meetings  are  announced 
in  the  Federal  Register,  conducted  in 
public  view,  and  provide  opportunities 
for  public  input  during  deliberations. 
The  Ecological  Processes  and  Effects 
Committee  is  a  standing  committee  of 
the  chartered  SAB.  Additional 
information  about  the  SAB  and  its 
committees  can  be  obtained  on  the  SAB 
Web  site  at  http://wvi,rw.epa.gov/sab. 

Nutrient  enrichment  is  one  of  the 
leading  causes  of  surface  water  quality 
impairment  in  the  U.S.  The  adoption  of 
numeric  nutrient  criteria  in  state  water 
quality  standards  for  the  protection  of 
aquatic  life  is  a  high  priority  for  EPA’s 
Office  of  Water  (OW).  EPA  published 
technical  guidance  for  developing 
numeric  nutrient  water  quality  criteria 
in  early  2000.  The  EPA  guidance 
focused  on  the  use  of  reference 
condition  approaches  for  deriving 
nutrient  criteria.  Because  many  states 
are  currently  pursuing  the  use  of 
empirically-derived  stressor-response 
relationships  as  the  basis  for  developing 
numeric  nutrient  endpoints  for  water 
quality  standards,  OW  is  developing 
recommendations  for  using  a  set  of 
analytical  methods  and  tools  to  augment 
EPA’s  published  guidance  manuals. 

EPA  has  requested  that  the  SAB  review 
the  Agency’s  draft  Technical  Guidance 
on  Empirical  Approaches  for  Numerical 
Nutrient  Criteria  Development.  In  this 
regard,  EPA  has  specifically  requested 
advice  on:  the  practical  use  of  field  data; 
addressing  confounding  variables  and 
uncertainty;  addressing  indirect 
pathways  of  adverse  effects;  and  the 
strengths  and  limitations  of  proposed 
approaches  for  deriving  numeric  values 
for  nutrient  endpoints.  This  advice  will 
be  provided  by  the  SAB  EPEC 
augmented  with  experts  who  have 
specialized  knowledge  of  the  effects  of 
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nutrient  enrichment  on  freshwater, 
marine,  and  estuarine  ecosystems. 

Request  for  Nominations 

To  augment  expertise  on  the  SAB 
EPEC  for  review  of  EPA’s  nutrient 
criteria  guidance,  the  SAB  Staff  Office  is 
seeking  nominations  of  nationally  and 
internationally  recognized  scientists  in 
fields  such  as  ecology,  biology, 
environmental  science,  risk  assessment, 
statistics,  and  zoology.  We  particularly 
seek  scientists  with  specialized 
knowledge  and  expertise  in  the  use  of 
empirically-derived  stressor-response 
relationships  as  the  basis  for  developing 
nutrient  assessment  endpoints  and 
criteria  for  the  protection  of  aquatic  life. 

Process  and  Deadline  for  Submitting 
Nominations:  Any  interested  person  or 
organization  may  nominate  individuals 
qualified  in  the  area  of  science  as 
described  above  to  be  considered  for 
appointment  to  augment  this  SAB 
Committee.  Candidates  may  also 
nominate  themselves.  Nominations 
should  be  submitted  in  electronic 
format  (which  is  preferred  over  hard 
copy)  following  the  instructions  for 
“Nominating  Experts  to  Advisory  Panels 
and  Ad  Hoc  Committees  Being  Formed” 
provided  on  the  SAB  Web  site.  The  form 
can  be  accessed  through  the 
“Nomination  of  Experts”  link  on  the 
blue  navigational  bar  on  the  SAB  Web 
site  at  http://www.epa.gov/sab.  To 
receive  full  consideration,  nominations 
should  include  all  of  the  information 
requested,  and  should  be  submitted  in 
time  to  arrive  no  later  than  May  18, 

2009. 

EPA’s  SAB  Staff  Office  requests 
contact  information  about:  the  person 
making  the  nomination;  contact 
information  about  the  nominee;  the 
disciplinary  and  specific  areas  of 
expertise  of  the  nominee;  the  nominee’s 
curriculum  vitae;  sources  of  recent  grant 
and/or  contract  support;  and  a 
biographical  sketch  of  the  nominee 
indicating  current  position,  educational 
background,  research  activities,  and 
recent  service  on  other  national 
advisory  committees  or  national 
professional  organizations. 

Persons  having  questions  about  the 
nomination  procedures,  or  who  are 
unable  to  submit  nominations  through 
the  SAB  Web  site,  should  contact  Dr. 
Thomas  Armitage,  DFO,  at  the  contact 
information  provided  above  in  this 
notice.  N on-electronic  submissions 
must  follow  the  same  format  and 
contain  the  same  information  as  the 
electronic. 

The  SAB  Staff  Office  will 
acknowledge  receipt  of  the  nomination 
and  inform  nominees  of  the  Committee 
for  which  they  have  been  nominated. 


From  the  nominees  identified  by 
respondents  to  this  Federal  Register 
notice  (termed  the  “Widecast”)  and 
other  sources,  the  SAB  Staff  Office  will 
develop  a  smaller  subset  (known  as  the 
“Short  List”)  for -more  detailed 
consideration.  The  Short  List  will  be 
posted  on  the  SAB  Web  site  at  http:// 
www.epa.gov/sab  and  will  include,  for 
each  candidate,  the  nominee’s  name  and 
biosketch.  Public  comments  on  the 
Short  List  will  be  accepted  for  21 
calendar  days.  During  this  comment 
period,  the  public  will  be  requested  to 
provide  information,  analysis,  or  other 
documentation  on  nominees  that  the 
SAB  Staff  Office  should  consider  in 
evaluating  candidates  for  the 
Committee. 

For  the  SAB,  a  balanced  Committee  is 
characterized  by  inclusion  of  candidates 
who  possess  the  necessary  domains  of 
knowledge,  the  relevant  scientific 
perspectives  (which,  among  other 
factors,  can  be  influenced  by  work 
history  and  affiliation)  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  Committee,  along  with  information 
provided  by  candidates  and  information 
gathered  by  SAB  Staff  independently 
concerning  the  background  of  each 
candidate  (e.g.,  financial  disclosure 
information  and  computer  searches  to 
evaluate  a  nominee’s  prior  involvement 
with  the  topic  under  review).  Specific 
criteria  to  be  used  in  evaluation  of  an 
individual  Committee  member  include: 
(a)  Scientific  and/or  technical  expertise, 
knowledge,  and  experience  (primary 
factors);  (b)  absence  of  financial 
conflicts  of  interest;  (c)  scientific 
credibility  and  impartiality;  (d) 
availability  and  willingness  to  serve; 
and  (e)  ability  to  work  constructively 
and  effectively  in  committees. 

Prospective  candidates  will  be 
required  to  fill  out  the  “Confidential 
Financial  Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory  Committees  at  the 
U.S.  Environmental  Protection  Agency” 
(EPA  Form  3110-48).  This  confidential 
form  allows  Government  officials  to 
determine  whether  there  is  a  statutory 
conflict  between  that  person’s  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisory  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
.defined  by  Federal  regulation.  Ethics 
information,  including  EPA  Form  3110- 
48,  is  available  on  the  SAB  Web  site  at 
h  ttp  .//yosemi  te.epa  .gov/ sab/ 
sabproduct.nsf/Web/ 
ethics?OpenDocument. 


Dated:  April  20,  2009. 

Anthony  F.  Maciorowski, 

Deputy  Director,  EPA  Science  Advisory  Board 
Staff  Office. 

[FR  Doc.  E 9— 9570  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MB  Docket  07-269;  FCC  09-32] 

Annual  Assessment  of  the  Status  of 
Competition  in  the  Market  for  the 
Delivery  of  Video  Programming 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  is  required 
to  report  annually  to  Congress  on  the 
status  of  competition  in  markets  for  the 
delivery  of  video  programming.  On 
January  16,  2009,  the  Commission 
released  a  Notice  of  Inquiry  requesting 
data  as  of  June  30,  2007.  This  document 
is  a  Supplemental  Notice  of  Inquiry  that 
solicits  additional  information  from  the 
public  to  ensure  that  the  next  report  to 
Congress  includes  information  as  of 
June  30,  2008,  and  June  30,  2009.  The 
Commission  intends  to  bring  its 
reporting  up  to  date  and  submit  a  single 
report  to  Congress  covering  2007,  2008, 
and  2009.  We  will  use  comments  and 
data  submitted  by  parties  in  conjunction 
with  publicly  available  information  and 
filings  submitted  in  relevant 
Commission  proceedings. 

DATES:  Interested  parties  may  file 
comments  for  data  through  June  30, 

2008,  on  or  before  May  20,  2009,  and 
reply  comments  on  or  before  June  20, 

2009.  Comments  for  data  through  June 
30,  2009  information  are  due  on  or 
before  July  29,  2009,  and  reply 
comments  are  due  on  or  before  August 
28,  2009. 

ADDRESSES:  You  may  submit  comments, 
identified  by  MB  07-269,  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Federal  Communications 
Commission’s  Web  Site:  http:// 
www.fcc.gov/cgb/ecfs/ .  Follow  the 
instructions  for  submitting  comments. 

•  People  with  Disabilities:  Contact  the 
FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  e-mail:  FCC504@fcc.gov 
or  phone:  202-418-0530  or  TTY:  202- 
418-0432. 

For  detailed  instructions  for 
submitting  comments  and  additional 
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information  on  the  rulemaking  process, 
see  the  SUPPLEMENTARY  INFORMATION 

section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Scherer,  Media  Bureau,  (202)  418- 
2127,  or  by  e-mail  at 
Dan  a .  Scherei@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s 
Supplemental  Notice  of  Inquiry 
(“ Supplemental  Notice ”)  in  MB  Docket 
No.  07-269,  FCC  09-32,  adopted  on 
April  8,  2009,  and  released  on  April  9, 
2009.  The  complete  text  of  this 
Supplemental  Notice  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC’s  Reference 
Information  Center,  Room  CY-A257, 
Portals  II,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  is  also  available  on  the 
Commission’s  Internet  Site  at  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365.  The 
complete  text  of  the  Supplemental 
Notice  may  also  be  purchased  from  the 
Commission’s  duplicating  contractor, 
Best  Company  and  Printing,  Inc.,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
by  e-mail  fcc@bcpiweb.com,  or  via  its 
Web  site  http://www.bcpiweb.com. 

Synopsis  of  Supplemental  Notice  of 
Inquiry 

1.  Section  628(g)  of  the 
Communications  Act  of  1934,  as 
amended,  directs  the  Commission  to 
report  to  Congress  annually  on  the 
status  of  competition  in  the  market  for 
the  delivery  of  video  programming.  See 
Public  Law  102-385,  106  Stat  1460 
(1992).  The  Supplemental  Notice  of 
Inquiry  (“ Supplemental  Notice”)  solicits 
additional  data,  comment,  and  analysis 
for  the  Commission’s  14th  annual  report 
to  Congress.  On  January  16,  2009,  the 
Commission  released  a  Notice  of  Inquiry 
[“Notice”)  seeking  information, 
comments,  and  analyses  that  will  allow 
us  to  evaluate  the  status  of  competition 
in  the  video  marketplace,  changes  in  the 
marketplace,  prospects  for  new  entrants, 
factors  that  have  facilitated  or  impeded 
competition,  and  the  effect  these  factors 
are  having  on  consumers’  access  to 
video  programming.  See  Annual 
Assessment  of  the  Status  of  Competition 
in  the  Market  for  the  Delivery  of  Video 
Programming,  MB  Docket  No.  07-269, 
Notice  of  Inquiry,  24  FCC  Red  750 
(2009),  74  FR  6875  (Feb.  11,  2009) 
[“Notice”).  The  Notice  requested  data  as 
of  June  30,  2007.  By  this  Supplemental 
Notice,  we  request  additional 


information  to  ensure  that  the  14th 
Annual  Report  includes  information  as 
of  June  30,  2008,  and  June  30,  2009. 

2.  We  seek  updated  information  and 
comment  on  the  questions  and  issues 
raised  in  the  Notice.  Where  possible,  we 
request  data  as  of  June  30,  2008,  and 
June  30,  2009.  Commenters  should 
provide  all  of  the  information  called  for 
hy  the  Notice,  as  well  as  the  additional 
information  described  in  the 
Supplemental  Notice.  As  detailed  in  the 
Notice,  we  ask  commenters  to  provide 
data  on  video  programming  distributors, 
including:  (1)  Cable  systems;  (2)  direct- 
to-home  satellite  services,  including, 
direct  broadcast  satellite  (“DBS”) 
services  and  large  home  satellite  dish 
(“C-Band”)  providers;  (3)  other  wireline 
providers,  including  local  exchange 
carriers  (“LECs”),  broadband  service 
providers  (“BSPs”),  open  video  systems 
(“OVS”),  and  utility-operated  systems; 

(4)  over-the-air  broadcast  television 
stations;  (5)  other  wireless  service 
providers,  including  commercial  mobile 
radio  services  (“CMRS”)  as  well  as 
wireless  cable  systems  using  frequencies 
in  the  broadband  radio  and  educational 
broadband  services;  (6)  private  cable 
operators  (“PCO”  systems),  also  known 
as  satellite  master  antenna  television 
(“SMATV”)  systems;  and  (7)  the 
Internet  and  Internet  Protocol  (“IP”) 
networks. 

Competition  in  the  Market  for  the 
Delivery  of  Video  Programming 

Head  to  Head  Competition 

3.  We  seek  data  and  comment 
regarding  consumers’  choices  for  access 
to  video  programming  and  how  these 
choices  have  changed  since  June  30, 
2007.  Consumers  generally  have  access 
to  over-the-air  broadcast  television,  a 
cable  system,  and  at  least  two  DBS 
providers.  In  some  areas,  consumers 
have  access  to  video  services  provided 
by  a  second  cable  system,  often  operated 
by  a  company  considered  a  LEC  or  BSP. 
In  addition,  some  consumers  have 
access  to  multichannel  video 
programming  through  an  emerging 
technology,  such  as  digital  broadcast 
spectrum  and  video  over  the  Internet. 
What  changes  have  occurred  since  June 
30,  2007,  with  respect  to  the  number 
and  types  of  video  delivery  services 
available  to  consumers?  To  continue  to 
report  on  market  trends,  we  seek  data  on 
the  number  of  subscribers  and  market 
share  for  each  multichannel  video 
programming  distributor  (“MVPD”),  as 
of  June  30,  2008,  and  June  30,  2009. 

4.  Since  2007,  there  have  been  a 
number  of  changes  in  the  market  for  the 
delivery  of  video  programming  to 
consumers,  including  the  expansion  of 


the  areas  where  Verizon  and  AT&T 
compete  with  incumbent  cable 
operators  and  an  increase  in  the  amount 
of  video  programming  distributed  over 
the  Internet.  Thus,  we  seek  data  and 
comment  that  will  enable  us  to  evaluate 
changes  in  competition  in  the  video 
distribution  marketplace  on  an  annual 
basis  since  June  30,  2007.  In  particular, 
we  request  comment  on  incumbent 
MVPDs’  responses  to  the  entry  of 
competitive  alternatives  for  the  delivery 
of  video  programming.  Are  incumbent 
MVPDs  modifying  their  programming 
services  or  pricing  policies  in  response 
to  the  entry  of  competing  video 
providers?  What  changes  have  occurred 
with  respect  to  program  offerings  and 
the  pricing  of  contracts,  including 
introductory  discounts  and  cancellation 
penalties,  as  a  result  of  competition 
among  MVPDs?  How  does  customer 
service  impact  the  competitive 
dynamics  among  MVPDs?  Is  customer 
service  a  factor  in  subscribers’  choices 
among  MVPDs?  What  other  factors 
affect  consumers’  decisions  to  subscribe 
to  one  MVPD  rather  than  another? 

Impact  of  Regulatory  Environment  and 
Barriers  to  Entry 

5.  We  seek  comment  on  the  effect  of 
recent  Commission  regulatory  actions 
and  their  effect  on  competition.  We  also 
seek  comment  on  Commission  actions 
that  have  taken  place  since  the  Notice 
was  adopted.  To  what  extent  have  these 
actions  affected  competitive  entry  into 
the  video  marketplace?  We  note  that  a 
number  of  states  have  continued  to 
enact  franchising  reform  laws  since  the 
adoption  of  the  Notice.  How  have  these 
state  laws  facilitated  or  otherwise 
changed  the  prospects  for  new  entrants 
into  the  field?  We  request  information 
regarding  the  impact  of  new  franchising 
requirements. 

Impact  of  Economic  Environment  on 
Video  Programming  Services 

6.  Access  to  Capital  and  Investment: 
We  seek  comment  on  the  impact  of  the 
current  economic  environment  and  its 
effect  on  access  to  capital  on  the  market 
for  the  delivery  of  video  programming. 
How  have  the  economy,  lending 
environment,  and  debt  structures  of 
media  companies  affected  broadcasters’ 
and  MVPDs’  ability  to  invest  in  new 
technologies  and  programming  services? 
What  effect  does  the  current  economic 
climate  have  on  broadcasters’ 
operations,  especially  their  ability  to 
provide  local  programming?  Has  the 
nationwide  lack  of  access  to  financial 
resources  slowed  down  MVPDs’  capital 
investment  and  deployment  of 
programming  and/or  services,  including 
local  programming?  What  impact  will 
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financial  difficulties  have  on  MVPDs’, 
broadcasters’,  and  programmers’  short¬ 
term  and  long-term  economic  and 
strategic  decisions? 

7.  In  previous  reports,  we  have 
observed  that  cable  operators,  in 
particular,  have  invested  significant 
capital  upgrading  their  systems  and 
adding  new  video  and  non-video 
services.  Are  cable  operators  and  other 
MVPDs  continuing  to  invest  in  system 
upgrades  and  service  improvements? 
What  effect  has  the  recent  economic 
climate  had  on  cable  operators’  and 
other  MVPDs’  investments  or  plans  to 
provide  additional  video  and  non-video 
services  to  their  customers? 

8.  Access  to  Revenues  and 
Investment:  Broadcast  stations  and 
networks,  non-broadcast  networks, 
MVPDs,  and  Internet  sites  all  derive 
revenue  by  selling  time  or  space  to 
advertisers,  but  some  are  more 
dependent  on  advertising  revenue  than 
others.  We  seek  comment  on  whether 
shifts  in  advertising  shares  among 
media  represent  permanent,  structural 
changes  within  the  video  distribution 
industries  or  temporary  changes  due  to 
the  cyclical  nature  of  advertising  and 
challenging  economic  conditions.  How 
do  the  shifts  impact  program 
distributors’  ability  to  invest  in 
programming  and  new  technology? 

Digital  Television 

9.  Since  June  30,  2007,  broadcasters 
have  been  transitioning  from  analog  to 
digital  broadcasting  formats.  In 
addition,  MVPDs  have  increased  the 
number  of  broadcast  stations  they  carry 
in  standard  definition  (“SD”)  and  high- 
definition  (“HD”)  formats  as  well  as  the 
number  of  non-broadcast  networks  they 
carry  in  HD.  The  DTV  Delay  Act, 
enacted  on  February  11,  2009,  extended 
the  date  for  the  nationwide  digital 
television  (“DTV”)  transition  from 
February  17,  2009,  to  June  12,  2009.  See 
DTV  Delay  Act,  Pub.  L.  111-4, 123  Stat. 
112  (2009)  (to  be  codified  at  47  U.S.C. 
309  (j)(14)  and  337(e)).  We  seek 
comment  on  the  impact  of  the  digital 
television  transition  on  consumers, 
broadcast  stations,  and  MVPDs.  What 
has  been  the  competitive  impact  on 
stations  that  have  already  ceased  analog 
broadcasting?  To  what  extent  has  the 
digital  transition  affected  the  number  of 
households  that  subscribe  to  MVPDs? 

10.  How  has  the  availability  of 
national  and  local  programming  in  HD 
formats  affected  the  competitive 
dynamics  between  DBS,  cable  operators, 
LECs,  and  other  MVPDs?  How  do 
MVPDs  package  and  price  HDTV 
programming?  How  many  HDTV  sets 
are  sold  each  year  and  what  percentage 
of  TV  set  sales  do  they  represent?  What 


percentage  of  set  sales  has  built-in 
ATSC  tuners  and  what  percentage  is 
pure  monitors?  Does  the  availability  of 
HDTV  programming  drive  sales  of  sets, 
or  vice-versa? 

11.  How  many  television  stations 
broadcast  in  HD,  and  what  percentage  of 
the  programming  day  is  offered  in  HD? 

Of  those,  how  many  are  carried  by 
MVPDs?  Are  network  affiliates  more 
likely  to  be  carried  in  HD  than 
unaffiliated  stations?  With  respect  to 
DBS  operators,  what  percent  of  the 
broadcast  stations  carried  in  HD  in  a 
given  market  are  carried  pursuant  to 
satellite  “must  carry”  (carry-one,  carry- 
all)?  In  what  markets  do  MVPDs  carry 
all  stations  in  HD  and  not  just  those 
with  major  network  affiliations?  Does 
the  availability  of  HDTV  programming 
affect  retransmission  consent 
negotiations?  We  seek  data  and 
information  bn  the  non-broadcast 
networks  and  broadcast  stations  that 
cable  operators  offer  in  high-definition. 
What  effect  does  the  carriage  of  HD 
programming  have  on  the  bandwidth 
capacity  of  MVPDs?  Are  there 
differences  among  MVPDs  in  the  quality 
of  HD  programming  delivered  to 
consumers?  If  so,  have  these  differences 
had  an  effect  on  competition?  Is  the 
quality  of  HD  programming  an 
important  competitive  factor?  How 
much  capacity  do  MPVDs  devote  to 
HDTV  programming,  either  as  video-on- 
demand  (“VOD”)  or  as  linear  channels? 
We  seek  information  about  the  extent  to 
which  broadcast  stations  offer  multicast 
streams  of  digital  programming,  the 
programming  broadcasters  carry  on  the 
multicast  channels,  and  whether 
MVPDs  carry  these  channels. 

Programming  Issues 

12.  We  seek  updated  data  and 
information  about  the  programming 
issues  discussed  in  the  Notice, 
including  additional  information  about 
regional  sports  networks  (“RSNs”).  To 
continue  to  report  on  trends  in  vertical 
integration,  we  request  information  on 
the  number  and  ownership  of  non¬ 
broadcast  networks  by  cable  operators, 
other  MVPDs,  and  broadcasters  as  of 
June  2008  and  June  2009.  How  does 
consolidation  in  the  MVPD  and 
broadcast  markets  impact  the  delivery  of 
video  programming?  We  also  solicit 
comment  on  the  ability  of  MVPDs  to 
acquire  specific  programming  services 
and  the  extent  to  which  programming 
networks  are  able  to  obtain  carriage  by 
MVPDs.  Has  the  entry  of  LECs,  such  as 
Verizon  and  AT&T,  and  other 
overbuilders  in  certain  geographic 
markets  affected  the  ability  of 
programming  networks  to  gain  and/or 
retain  carriage  on  other  MVPDs? 


Advanced  Services:  Bundling,  HSD, 
Voice,  Telephony,  VOD,  DVRs,  and 
IPGs 

13.  In  the  Notice,  we  sought 
information  on  advanced  service 
offerings  by  MVPDs.  We  seek  updated 
information  on  the  impact  of  the 
bundling  of  video  services  with  voice 
and  high-speed  data  services  on 
competition  in  the  market  for  the 
delivery  of  video  programming  services 
to  consumers.  In  addition,  we  seek 
comment  on  developments  since  June 
30,  2007,  regarding  video-on-demand 
(“VOD”)  services,  digital  video 
recorders  (“DVRs”)  and  services,  and 
the  role  of  interactive  program  guides 
(“IPGs”). 

14.  Bundling,  High-Speed  Data,  and 
Voice  Services:  We  seek  comment  on 
the  extent  to  which  MVPDs  are 
bundling  voice  and  data  services  with 
video  services  in  double,  triple,  or 
quadruple  play  packages  and  on  the 
impact  of  such  offerings  on  competition. 
We  seek  information  about  the  types  of 
services  that  MVPDs  intend  to  offer 
using  the  700  Megahertz  frequency 
band. 

15.  Impact  of  Video  Services  on 
Broadband  Deployment:  We  seek 
information  on  the  extent  to  which  the 
availability  of  video  over  the  Internet — 
through  services  that  require  high 
bandwidth,  such  as  YouTube,  ITunes, 
and  Amazon.com — has  stimulated 
consumer  demand  for  MVPDs’ 
deployment  of  ultra-high-speed 
broadband  service,  and  vice-versa.  Do 
MVPDs  expect  to  offer  tiered  high-speed 
data  services  ( e.g .,  low-priced,  slower 
speed  versus  higher-priced,  faster  speed 
service)?  If  so,  how  would  such  tiering 
impact  consumers’  access  to  video 
programming? 

16.  Video-on-Demand:  We  seek 
updated  information  on  the  use  of  VOD 
for  video  programming  distribution.  Are 
programmers  using  VOD  in  lieu  of 
multiplexing  their  programming 
networks?  If  so,  has  VOD  freed  up 
capacity  for  new  networks,  or  do 
MPVDs  need  higher  capacity  for  VOD? 
How  much  VOD  programming  is  locally 
originated  or  concerns  local  subject 
matter?  Has  the  shift  in  movie  release 
windows  affected  the  viability  of  VOD 
programming? 

17.  Digital  Video  Recorders:  What 
percentage  of  and  types  of  programming 
do  viewers  watch  live  versus  on  a  time- 
shifted  basis  via  a  DVR?  How  has  time 
shifting  affected  the  ability  of 
programmers  to  generate  advertising 
revenue?  How  have  new  audience 
measurement  metrics  impacted  the 
ability  of  programming  networks  to 
serve  niche  audiences?  How  do  trends 
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in  DVR  capabilities  impact  competition 
among  MVPDs?  Have  services 
unaffiliated  with  MVPDs  such  as  TiVo 
experienced  difficulty  with  obtaining 
licensing  agreements? 

18.  Interactive  Program  Guides:  As 
interactive  television  has  developed,  the 
functionality  of  electronic  programming 
guides  (“EPGs”)  has  evolved  and  they 
are  now  more  commonly  known  as 
interactive  program  guides  (“IPGs”). 

What  role  do  IPGs  play  in  consumers’ 
viewing  choices?  How  does  the  demise 
of  TV  program  listings  in  newspapers 
impact  the  role  of  IPGs?  Are  IPGs  now 
the  primary  source  for  viewers  to  obtain 
program  listings?  If  so,  how  does  this 
impact  the  market  for  the  delivery  of 
video  programming? 

Technical  Issues 

19.  In  the  Notice,  we  sought 
information  on  developments  as  of  June 
30,  2007,  covering  technologies  and 
technical  standards  developed  by 
CableLabs,  including  middleware  such 
as  the  Open  Cable  Application  Platform 
(“OCAP”),  CableCARDS,  and 
PacketCable.  We  also  sought  comment 
on  the  status  of  navigation  devices  and 
the  impact  of  the  Commission 
integration  ban  separating  security  from 
non-security  functions  in  system  access 
devices.  In  addition,  we  requested 
information  about  advances  in  digital 
broadcasting,  home  networking,  and 
content  mobility  developments  as  well 
as  the  impact  of  digital  rights 
management  on  the  deployment  of  new 
technologies.  We  seek  similar 
information  on  the  status  of  these 
technical  issues  as  of  June  2008  and 
June  2009,  including  analysis  of  the 
following  developments. 

Set-Top  Boxes  and  Technology 

20.  Technical  Standards  for  MVPDs’ 
Set-Top  Boxes:  In  2004,  CableLabs 
initiated  Enhanced  Television  (“ETV”) 
and  the  Enhanced  Television  Binary 
Interchange  Format  (“EBIF”)  to  allow 
set-top  boxes  already  installed  in 
subscribers’  households  (j'.e.,  “legacy 
boxes”)  to  receive  interactive  software 
and  programming.  In  2001,  CableLabs 
introduced  OCAP  to  make  it  easier  to 
introduce  new  devices  and  to  speed  the 
availability  of  interactive  applications  to 
MVPDs’  systems.  In  January  2008,  the 
cable  industry  adopted  the  name 
“tru2way”  to  brand  and  market  OCAP 
products.  EBIF  and  tru2way  are 
complementary  middleware  standards 
to  promote  interactive  television  on 
cable  set-top  boxes.  We  seek  updated 
information  on  the  availability  of 
tru2way-compliant  and  EBIF-compliant 
devices,  the  merits  and  drawbacks  of 
each  standard,  the  number  of  such 


devices  in  use  by  subscribers,  and  the 
types  of  services  enabled  by  each 
middleware  standard. 

21.  We  also  seek  comment  on  the 
strategic  implications  of  the  availability 
of  these  enhanced  services  on  the  state 
of  competition  in  the  market  for 
delivery  of  video  programming.  How 
will  the  ability  to  offer  enhanced 
advertising  and  other  interactive 
services  impact  MVPDs’  ability  to 
compete  with  each  other  and  with 
broadcast  television  stations  for 
audiences  and  advertising  revenue? 

How  does  the  availability  of  highly- 
targeted  advertising  affect  MVPDs’  and 
programmers’  ability  to  offer  local  and 
niche  programming  for  traditionally 
unserved  and  underserved  audiences? 

22.  CableCARDs:  In  2003,  the 
Commission  adopted  rules  that  allow 
television  sets  to  be  built  with  “plug- 
and-play”  functionality  for  one-way 
digital  services.  The  adopted  interface 
for  the  separation  of  the  security 
elements  is  commonly  referred  to  as  a 
“CableCARD.”  Since  our  last  report, 
cable  operators  have  developed  a  multi- 
stream  CableCARD  ( i.e .,  CableCARDs 
that  deliver  more  than  one  channel  to 
subscribers  at  a  time)  and  are  in  the 
process  of  testing  retail  two-way  devices 
equipped  with  CableCARDs  in  certain 
trial  markets.  We  request  information  on 
the  status  of  these  trials  and  the  merits 
of  multi-stream  versus  single-stream 
CableCARDs. 

Competition  Among  Navigational 
Devices 

23.  Technical  Standards  for 
Consumer  Electronics:  CableLabs  has 
established  a  private  negotiation  process 
by  which  individual  consumer 
electronics  manufacturers  may  develop 
two-way  plug-and-play  electronic 
devices,  including  HDTV  sets,  digital 
video  recorders,  mobile  phones,  and 
personal  computers  that  are  compatible 
with  cable  operators’  technology 
through  tru2way.  We  request  updated 
information  regarding  applications 
using  tru2way. 

24.  Since  June  2007,  several  consumer 
electronics  manufacturers  have  signed 
memorandums  of  understanding  with 
CableLabs  to  implement  OCAP.  Has 
CableLabs’s  certification  process  for 
consumer  electronic  devices  affected  the 
deployment  of  two-way,  multi- stream 
CableCARD  devices?  How  do 
applications  in  electronic  devices, 
including  television  sets,  personal 
computers,  digital  video  recorders,  and 
mobile  phones,  compare  with  those 
leased  by  MVPDs  to  subscribers?  How 
many  electronic  devices  currently  have 
multi-stream  CableCARDs  and  tru2way 
middleware? 


25.  Non-CableCARD  Separated 
Security:  To  promote  a  competitive 
market  for  set-top  boxes,  the 
Commission  in  1998  required  MVPDs  to 
separate  security  in  their  leased  devices 
and  rely  on  the  same  conditional  access 
mechanism  that  consumer  electronics 
manufacturers  use  (frequently  referred 
to  as  “common  reliance”).  In  January 
2007,  the  Commission  reiterated  that 
alternatives  to  CableCARDs  that  rely 
upon  a  commonly-used  interface 
comply  with  the  rule  requiring 
separation  of  security  elements  from 
other  elements  of  a  .set-top  box.  The 
Alliance  for  Telecommunications  and 
Industry  Solutions,  CableLabs,  Beyond 
Broadband  Technology,  and  Widevine 
Technologies  are  working  to  develop 
downloadable  solutions  for  separable 
security.  We  seek  comment  on  these  and 
any  other  downloadable  security 
solutions.  Are  entities  that  are 
developing  these  downloadable 
solutions  working  with  device 
manufacturers  to  ensure  compatibility 
with  retail  devices?  Are  they  working 
with  one  another  to  ensure  that  retail 
devices  will  allow  for  national 
portability  as  well  as  MVPD-to-MVPD 
portability? 

Other  Technical  Issues 

26.  Home  Networking  and  Content 
Mobility:  Home  networking  allows 
consumers  to  connect  multiple  devices 
in  the  home  (e.g.,  set-top  boxes, 
television  sets,  personal  computers,  and 
video  game  consoles).  We  seek  updated 
information  on  the  extent  to  which 
MVPDs  are  utilizing  or  supporting  home 
networking  technologies,  such  as  those 
proposed  by  the  High-Definition  Audio- 
Video  Network  Alliance  (“HANA”)  or 
the  Digital  Living  Network  Alliance 
(“DLNA”). 

27.  Content  Protection  and  Digital 
Rights  Mqxiagement:  Digital  content 
protectionHechnology  seeks  to  prevent 
the  unauthorized  copying  and 
redistribution  of  digital  media.  We 
request  an  update  on  what  content 
protection  technologies  are  available  or 
being  developed  to  protect  digital 
media.  How  have  copyright  and  digital 
rights  laws,  regulations,  or  the  lack 
thereof  impacted  the  competitiveness  of 
MVPDs  and  their  access  to 
programming? 

Cable  Systems 

28.  Migration  from  Analog  to  Digital 
Tiers:  We  request  updated  information 
on  MVPDs,  including  changes  in  the 
manner  in  which  video  and  non-video 
services  are  being  packaged  and  priced. 
One  recent  trend  is  the  migration  of 
cable  programming  from  analog  tiers  to 
digital  tiers,  or  the  elimination  of  analog 
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service  in  favor  of  all-digital  systems. 
What  percentage  of  cable  subscribers 
subscribe  to  analog  versus  digital 
packages?  What  types  of  programming 
have  been  moved  from  analog  tiers  to 
digital  tiers?  How  many  cable  operators 
have  converted  their  systems  to  all- 
digital,  and  what  percentage  of  each 
operator’s  systems  do  they  represent? 
Does  one  system’s  decision  to  go  all- 
digital  drive  competing  systems  in  the 
same  market  to  follow  suit?  What  are 
the  costs  and  benefits  of  digital 
migration  to  subscribers?  When  a 
system  goes  all  digital,  are  basic  tier 
subscribers  required  to  lease  or 
purchase  set-top  boxes?  How  does 
migration  to  an  all-digital  system  affect 
the  price  of  basic  cable  service?  What 
effect  does  the  offering  of  advanced 
services,  such  as  DVR,  IPG,  and  VOD, 
have  on  cable  operators’  decisions 
regarding  increasing  the  movement  of 
programming  from  analog  to  digital  tiers 
or  going  all-digital? 

29.  Switched  Digital  Video: 
Traditionally,  cable  operators  have 
delivered  all  programming  feeds  at  the 
same  time  to  all  subscribers.  Switched 
digital  video  is  a  method  of  delivering 
programming  to  subscribers  only  when 
those  subscribers  actively  request  that 
programming.  What  is  the  role  of 
switched  digital  video  in  cable 
operators’  operating  strategies?  How  has 
the  deployment  of  switched  digital 
video  impacted  MVPDs’  capacity  and 
offering  of  programming  services?  To 
what  extent  has  the  deployment  of 
switched  digital  video  been  successful? 
What  efficiencies  have  cable  operators 
realized  through  the  deployment  of 
switched  digital  and  what  challenges  do 
they  face?  How  does  the  deployment  of 
switched  digital  video  affect  cable 
operators’  distribution  of  programming 
networks?  What  are  the  costs  and 
benefits  of  switched  digital  video  to 
consumers? 

30.  Carriage  of  Broadcast  Stations  in 
Standard  and  High  Definition  Digital 
Formats:  In  September  2007,  the 
Commission  adopted  a  Third  Report 
and  Order  and  Third  Further  Notice  of 
Proposed  Rulemaking  requiring  cable 
operators  to  either  (1)  deliver  must-carry 
stations’  broadcast  digital  signals  in 
digital  format  to  all  digital  cable 
subscribers  and  convert  the  signals  to 
analog  format  at  their  headends  for  all 
subscribers  or  (2)  for  all-digital  systems, 
deliver  the  must-carry  stations’ 
broadcast  signals  in  digital  format  to  all 
subscribers  in  the  systems.  See  Carriage 
of  Digital  Broadcast  Signals: 
Amendment  to  Part  76  of  the 
Commission  Rules,  CS  Docket  No.  98- 
120,  Third  Report  and  Order  and  Third 
Further  Notice  of  Proposed  Rulemaking, 


FCC  Red  21064  (2007).  Small  cable 
systems  with  552  MHz  or  less 
bandwidth  that  lack  the  capacity  to 
carry  the  additional  digital  must-carry 
stations  may  request  a  waiver  of  the 
carriage  requirement.  We  seek  comment 
on  the  extent  to  which  systems  down- 
convert  DTV  signals  to  analog  to  make 
them  available  to  subscribers  without 
the  need  for  a  set-top  box.  In  September 
2008,  the  Commission  released  a  Fourth 
Report  and  Order,  which,  in  part, 
exempts  certain  cable  systems  from  the 
material  degradation  requirement  to 
carry  broadcast  signals  in  HD  format. 

See  Carriage  of  Digital  Broadcast 
Signals:  Amendment  to  Part  76  of  the 
Commission  Rules,  CS  Docket  No.  98- 
120,  Fourth  Report  and  Order,  23  FCC 
Red  13618  (2008).  The  systems  must 
either  1)  have  2,500  or  fewer  subscribers 
and  be  unaffiliated  with  a  large  cable 
operator,  or  2)  have  an  activated 
channel  capacity  of  552  MHz  or  less. 
How  many  systems  with  552  MHz  or 
less  carry  HDTV  networks  or  stations?  Is 
the  lack  of  HD  programming  a 
competitive  disadvantage? 

Direct-To-Home  Satellite  Services 

31.  Direct-to-home  satellite  services 
include  DBS  and  C-band.  In  addition  to 
information  requested  in  the  Notice,  we 
are  interested  in  how  the  digital 
transition  has  affected  competition 
between  DBS  and  cable  operators  in 
markets  where  DBS  does  not  offer  local- 
into-local  broadcast  television  service. 
How  has  the  availability  or  lack  of  local- 
into-local  service  impacted  consumers’ 
readiness  for  the  digital  television 
transition?  Do  households  drop  DBS 
subscriptions  in  order  to  receive  DTV 
programming  from  another  MVPD?  We 
also  request  information  regarding  how 
broadcast  stations  deliver  their  signals 
to  DBS  operators,  e.g.,  over-the-air 
reception  or  alternative  feeds,  and  we 
seek  comment  on  the  extent  to  which 
multiple  DBS  operators  share  local 
reception  facilities.  The  number  of 
subscribers  to  C-band  video  service  has 
been  declining  in  recent  years.  Does  this 
trend  continue?  If  so,  is  C-band  still  a 
viable  option  for  multichannel  video 
programming  service? 

Other  Wireline  Service  Providers 

32.  The  Notice  solicited  comments 
regarding  other  wireline  video 
programming  distributors,  including 
local  exchange  carriers,  broadband 
service  providers,  open  video  system 
operators,  and  electric  and  gas  utilities. 
We  seek  information  on  these  MVPD 
services  foj  2008  and  2009  as  well  as  the 
following  additional  information. 

33.  Local  Exchange  Carriers:  In  the 
13th  Annual  Report,  we  observed  that 


LECs,  most  notably  Verizon  and  AT&T, 
have  expanded  the  areas  where  they 
provide  facilities-based  video  services. 
What  factors  determine  whether  these 
companies  or  other  LECs  enter  the  video 
marketplace?  Have  the  Commission’s 
revised  franchising  rules  or  state 
franchising  laws  had  an  impact  on  LEC 
video  services?  In  addition,  several 
LECs  offer  video  services  through 
marketing  agreements  with  DBS 
operators.  We  request  updated  « 
information  regarding  these  agreements 
as  well  as  the  bundles  of  services  that 
LECs  offer  in  competition  with  cable 
operators.  Do  LECs  compete  on  price?  If 
not,  why  not?  Do  they  offer 
differentiated  tiers?  How  does  the 
amount  of  HD,  VOD,  and  other 
programming  offered  by  LECs  compare 
with  similar  offerings  from  other 
MVPDs?  Do  LECs  provide  local 
programming?  Do  they  offer  any 
programming  comparable  to  public, 
educational,  and  government  access 
(“PEG”)  programming?  How  does  the 
quality  of  LECs’  customer  service 
compare  with  that  of  other  MVPDs? 

What  percentage  of  new  LEC  customers 
come  from  other  MVPDs  versus 
households  relying  exclusively  on  over- 
the-air  reception?  We  seek  comments  on 
what,  if  any,  unique  competitive 
advantages  LECs  have  in  comparison 
with  other  MVPDs. 

Broadcast  Television  Service 

34.  Over-the-Air-Only  Households: 
Consumers  who  do  not  subscribe  to  an 
MVPD  service  typically  rely  on  over- 
the-air  (“OTA”)  reception  of  local 
broadcast  television  signals.  MVPD 
subscribers  may  rely  on  OTA  reception 
on  some  of  their  television  sets.  How 
many  television  households  rely 
exclusively  on  OTA  reception,  and  how 
many  MVPD  subscribers  rely  on  OTA 
reception  for  at  least  one  television  set? 
Of  those  television  sets,  how  many  are 
analog,  digital-ready,  or  connected  to  a 
digital  converter  box?  Some  MVPDs  are 
offering  introductory  discounts  to  attract 
new  subscribers  from  OTA-only 
households.  Is  the  digital  transition 
driving  such  households  to  subscribe  to 
MVPDs?  On  the  other  hand,  is  the 
digital  transition  causing  MVPD 
subscribers  to  drop  their  service  and 
rely  on  free,  OTA  television?  Are 
broadcast-only  households  replacing 
analog  sets  with  digital  sets  or  HDTV 
sets?  Does  the  need  for  consumers  to 
upgrade  broadcast  antennas  to  receive 
DTV  over-the-air  in  some  situations 
affect  consumers’  decision  to  switch 
from  OTA-teception  to  MVPD 
subscribership? 

35.  Multicasting:  Multicasting  is  the 
process  by  which  multiple  streams  of 
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digital  television  programming  are 
transmitted  at  the  same  time  over  a 
single  6  MHz  broadcast  channel.  We 
seek  information  on  the  types  of 
services  and  content  that  broadcasters 
are  transmitting  using  multicasting.  In 
addition,  we  seek  information  on 
whether  multicasting  is  limited  to  large 
markets,  or  if  stations  in  small  and 
medium-sized  markets  are  also  using 
their  multicasting  capabilities.  What 
types  of  multicast  programming  are 
available?  How  much  multicast 
programming  is  locally  produced  or 
locally  focused?  To  what  extent  is  the 
provision  of  multicast  service 
dependent  upon  its  carriage  by  cable 
and  other  MVPD  operators?  In  how 
many  markets  are  cable  operators  and 
other  MVPDs  carrying  broadcasters’ 
multicast  programming,  and  which 
markets  are  they  doing  so?  How  has  the 
financial  climate  and  postponement  of 
the  digital  television  transition 
impacted  broadcasters’  roll-out  of 
multicast  networks? 

36.  Must-Carry  and  Retransmission 
Consent:  Every  three  years,  broadcast 
stations  elect  whether  they  want  to  be 
carried  on  cable  systems  under  must 
carry  or  retransmission  consent. 
Similarly,  broadcast  stations  may  elect 
whether  to  be  carried  under  must  carry 
or  retransmission  consent  in  markets 
where  DBS  operators  offer  local-into- 
local  service.  The  most  recent  election 
was  on  October  1,  2008,  for  carriage 
agreements  beginning  on  January  1, 

2009.  What  types  of  local  stations 
receive  compensation  pursuant  to 
retransmission  consent  versus  carriage 
pursuant  to  must  carry?  What  types  of 
compensation  do  broadcasters  receive 
from  MVPDs  in  return  for  carriage?  Are 
broadcasters  compensated  in  cash  or 
through  in-kind  arrangements?  To  what 
extent  do  broadcast  station  owners  tie 
carriage  of  affiliated  non-broadcast 
networks  to  carriage  of  their  broadcast 
signals? 

Other  Wireless  Service  Providers 

37.  Commercial  Mobile  Radio  Service 
Providers:  As  discussed  in  the  Notice, 
major  commercial  mobile  radio  service 
(“CMRS”)  providers  have  begun  offering 
video  services  to  users  of  cell  phones 
and  other  mobile  services.  We  request 
updated  information  on  the  availability 
and  deployment  of  mobile  video 
services  offered  by  CMRS  providers  as 
of  June  30,  2008,  and  June  30,  2009. 
Specifically,  how  many  mobile 
telephone  users  have  access  to,  and 
subscribe  to,  such  services?  Has  the 
availability  of  such  services  increased 
and  how  have  subscription  rates 
changed  over  time?  To  what  extent  are 
CMRS  providers  offering  mobile  video 


services  over  their  own  spectrum 
licenses  and  networks,  and  to  what 
extent  are  they  partnering  with  third 
parties?  We  request  information 
regarding  programming  agreements 
between  video  content  providers  and 
CMRS  providers.  Do  current  trends  in 
mobile  video  suggest  that  we  should 
classify  CMRS  providers  that  offer  video 
programming  as  MVPDs? 

38.  We  also  request  updated 
information  on  video  distribution  to 
wireless  devices — including  iPods, 
personal  digital  assistants,  and  portable 
media  players — that  are  not  connected 
to  CMRS  networks.  To  what  extent  do 
consumers  use  wireless  connections, 
personal  computer  sideloading,  and 
other  methods  to  receive  video  content 
on  wireless  devices?  How  have  the 
distribution  methods  and  technologies 
changed  since  June  30,  2007?  We  seek 
updated  information  on  how  video 
programmers  are  re-purposing 
traditional  broadcast  and  non-broadcast 
programming  for  viewing  on  these 
devices,  and  the  extent  to  which 
programmers  are  creating,  content 
specifically  for  these  new  devices. 

39.  What  types  of  programming  do 
broadcasters  intend  to  provide  via 
mobile  digital  television?  Do  they  plan 
to  include  local  news  and  emergency 
broadcasting?  What  are  the  advantages 
of  mobile  video  provided  by 
broadcasters  versus  other  providers?  We 
also  request  information  on  whether  and 
how  video  programmers  will  use  new, 

IP -based  wireless  network 
technologies — such  as  Worldwide 
Interoperability  for  Microwave  Access 
(“WiMAX”)  and  Long  Term  Evolution 
(“LTE”) — to  deliver  mobile  video 
programming.  We  seek  comment  on  the 
extent  to  which  video  services  offered 
using  these  technologies  will  compete 
with  those  offered  by  traditional  video 
providers. 

40.  Wireless  Cable  Systems:  We  seek 
updated  information  on  existing 
wireless  cable  systems  and  the  video 
and  non-video  services  they  offer.  How 
many  wireless  cable  systems  remain, 
and  how  many  customers  do  they  serve? 
Do  licensees  in  these  services  remain 
viable  competitors  in  the  market  for  the 
delivery  of  video  programming? 

41.  Private  Cable  Operators:  Private 
cable  operator  (“PCO”)  systems,  also 
known  as  satellite  master  antenna 
(“SMATV”)  systems,  are  video 
distribution  facilities  that  do  not  use 
any  public  rights-of-way.  In  the  13th 
Annual  Report,  we  reported  that  PCOs 
serve  a  decreasing  number  of 
subscribers,  representing  less  than  one 
percent  of  all  MVPD  subscribers  as  of 
June  2006.  Has  this  trend  continued  into 
2008  and  2009?  Do  PCOs  remain  viable 


competitors  in  the  market  for  the 
delivery  of  video  programming? 

Web-Based  Internet  Video 

42.  Programming  Network  Delivery 
via  Web  Sites:  Programmers  and  content 
creators  are  offering  an  increasing 
amount  of  video  programming  over  the 
Internet.  How  is  die  availability  of 
traditional  broadcast  programming  on 
other  outlets  affecting  the  role  of 
broadcast  stations  and  MVPDs  as 
distributors?  How  do  licensing  and 
copyright  issues  impact  competition  for 
the  distribution  of  video  programming 
over  the  Internet?  Has  the  availability  of 
programming  online  led  to  consumers 
“cord  cutting”  (i.e.,  cancelling  MVPD 
service  subscriptions)  or  no  longer 
viewing  OTA  broadcast  television? 

43.  Direct  Streaming  of  Programming 
Networks  to  Consumer  Electronics:  In 
early  2009,  consumer  electronics 
manufacturers  announced  that  they  plan 
to  increase  the  number  of  television  sets 
and  DVD  players  that  incorporate 
streaming  technology  to  enable  viewers 
to  watch  IP-delivered  video.  How  does 
the  ability  to  stream  video  programming 
over  computers  and  television  sets 
impact  the  demand  for  MVPD  service?  ' 
We  seek  information  about 
developments  relating  to  the 
distribution  of  Web-based  Internet 
video. 

A.  Foreign  Markets 

44.  In  previous  reports,  we  have 
examined  foreign  markets  because 
developments  in  other  countries  can 
lend  insight  into  the  nature  of 
competition  in  the  United  States  and  the 
relative  efficiency  of  market  structures 
and  regulations  within  our  nation.  We 
again  seek  information  and  case  studies 
on  video  delivery  in  foreign  markets, 
including  the  transition  to  digital 
television,  the  emergence  of  IPTV  as  a 
competitor  in  the  MVPD  market,  and  the 
implications  of  both  these  trends  for 
market  structure  and  consumer  choices. 
We  also  seek  information  regarding 
recent  developments  in  pricing  and 
packaging  of  programming,  including  a 
la  carte  offerings  and  the  degree  to 
which  consumers  can  choose  channels 
in  bundles  or  singly;  technological 
developments;  developments  in  VoIP; 
and  broadcast,  cable,  and  satellite 
competition.  We  also  ask  commenters  to 
provide  comparisons  of  the  video 
programming  choices  available  to 
consumers  between  the  United  States 
and  other  countries.  In  addition,  we 
seek  comment  about  the  impact  of 
global  technical  standards  on  the 
development  of  video  programming 
services  and  technology  within  the 
United  States. 
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II.  Procedural  Matters 

45.  Authority.  This  Supplemental 
Notice  is  issued  pursuant  to  authority 
contained  in  Sections  4(i),  4(j),  403,  and 
628(g)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
154(j),  403,  and  548(g). 

46.  Ex  Parte  Rules.  There  are  no  ex 
parte  or  disclosure  requirements 
applicable  to  this  proceeding  pursuant 
to  47  CFR  1.1204(b)  (1). 

47.  Comment  Information.  Pursuant 
to  Sections  1.415  and  1.419  of  the 
Commission’s  rules,  47  CFR  1.415, 

1.419,  interested  parties  may  file 
comments  on  the  Supplemental  Notice 
of  Inquiry,  MB  Docket  No.  07-269,  for 
2008  information,  on  or  before  May  20, 
2009,  and  reply  comments  on  or  before 
June  20,  2009.  For  2009  information, 
interested  parties  may  file  comments  on 
or  before  July  29,  2009,  and  reply 
comments  on  or  before  August  28,  2009. 
Comments  may  be  filed  using:  (1)  The 
Commission’s  Electronic  Comment 
Filing  System  (“ECFS”),  (2)  the  Federal 
Government’s  eRulemaking  Portal,  or  (3) 
by  filing  paper  copies.  See  Electronic 
Filing  of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (1998). 

•  Electronic  Filers:  Comments  may  be 
filed  electronically  using  the  Internet  by 
accessing  the  ECFS:  http:/ '/wrvw .fcc.gov/ 
cgb/ecfs/  or  the  Federal  eRulemaking 
Portal:  http://www.regulations.gov. 

Filers  should  follow  the  instructions 
provided  on  the  Web  site  for  submitting 
comments. 

o  For  ECFS  filers,  if  multiple  docket 
or  rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  filers  must 
transmit  one  electronic  copy  of  the 
comments  for  each  docket  or 
rulemaking  number  referenced  in  the 
caption.  In  completing  the  transmittal 
screen,  filers  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing 
instructions,  filers  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  include  the 
following  words  in  the  body  of  the 
message,  “get  form.”  A  sample  form  and 
directions  will  be  sent  in  response. 

•  Paper  Filers:  Parties  who  choose  to 
file  by  paper  must  file  an  original  and 
four  copies  of  each  filing.  If  more  than 
one  docket  or  rulemaking  number 
appears  in  the  caption  of  this 
proceeding,  filers  must  submit  two 
additional  copies  for  each  additional 
docket  or  rulemaking  number. 

•  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 


(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  All  filings  must  be  addressed  to 
the  Commission’s  Secretary,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

o  The  Commission’s  contractor  will 
receive  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Commission’s  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building. 

o  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive,  Capitol  Heights, 
MD  20743. 

o  U.S.  Postal  Service  first-class, 
Express,  and  Priority  mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554. 

•  In  addition,  parties  must  serve  the 
following  with  either  an  electronic  copy 
via  e-mail  or  a  paper  copy  of  each 
pleading:  (1)  The  Commission’s 
duplicating  contractor.  Best  Copy  and 
Printing,  Inc.,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  1-800-378-3160,  or 
via  e-mail  at  http://www.bcpiweb.com; 
(2)  Marcia  Glauberman,  Media  Bureau, 
445  12th  Street,  SW.,  Room  2-C264, 
Marcia.Glauberman@fcc.gov,  and  (3) 
Dana  Scherer,  Media  Bureau,  445  12th 
Street,  SW.,  Room  2-C222, 

Dana .  Scherer@fcc.gov. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  E9-9550  Filed  4-24-09;  8:45  am) 
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Annual  Assessment  of  the  Status  of 
Competition  in  the  Market  for  the 
Delivery  of  Video  Programming 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  is  required 
to  report  annually  to  Congress  on  the 
status  of  competition  in  markets  for  the 
delivery  of  video  programming.  This 
document  further  extends  the  deadlines 
for  filing  comments  and  reply  comments 
in  response  to  the  notice  of  inquiry  for 
the  14th  Annual  Report  to  Congress, 


which  requested  data  as  of  June  2007. 
The  Commission  needs  to  bring  its 
reporting  up  to  date  and  will  issue  a 
single  report  for  2007,  2008,  and  2009. 
The  Commission  previously  announced 
that  it  would  establish  concurrent 
comment  and  reply  deadlines  for  2007 
and  2008  data.  On  April  8,  2009  the 
Commission  adopted  a  supplemental 
notice  of  inquiry  to  request  information 
for  2008  and  2009.  The  supplemental 
notice  established  May  20,  2009  as  the 
comment  deadline  for  the  filing  of  2008 
information,  and  June  20,  2009  as  the 
reply  comment  deadline.  This 
document  adopts  comment  and  reply 
comment  deadlines  for  2007 
information  that  are  concurrent  with 
those  filing  dates.  A  single  set  of 
deadlines  for  2007  and  2008  will  avoid 
duplication  of  effort  by  commenters  and 
streamline  Commission  review  of  the 
submitted  information. 

DATES:  Interested  parties  may  file 
comments  on  or  before  May  20,  2009, 
and  reply  comments  on  or  before  June 
20,  2009. 

ADDRESSES:  You  may  submit  comments, 
identified  by  MB  07-269,  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Federal  Communications 
Commission’s  Web  site:  http:// 
www.fcc.gov/cgb/efcs/.  Follow  the 
instructions  for  submitting  comments. 

•  People  with  Disabilities:  Contact  the 
FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  e-mail:  FCC504@fcc.gov 
or  phone:  (202)  418-0530  or  TTY:  (202) 
418-0432. 

For  detailed  instructions  for  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Scherer,  Media  Bureau  at  (202) 
418-2127. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Media  Bureau’s  Order  in 
MB  Docket  No.  07-269,  DA  09-794, 
adopted  and  released  on  April  8,  2009. 
The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  regular  business  horns  in  the 
FCC’s  Reference  Information  Center, 
Room  CY-A257,  Portals  II,  445  Twelfth 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  is  also  available  on  the 
Commission’s  Internet  site  at  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  the  Consumer  & 
Governmental  Affairs  Bureau  at  (202) 
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418-0530  (voice),  (202)  418-0432 
(TTY).  The  complete  text  of  the  Order 
may  also  be  purchased  from  the 
Commission’s  duplicating  contractor, 
Best  Company  and  Printing,  Inc.,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
by  e-mail  fcc@bcpiweb.com,  or  via  its 
Web  site  http://www.bcpiweb.com. 

Synopsis  of  Order 

1.  On  January  16,  2009,  the 
Commission  released  its  13th  Annual 
Report  to  Congress  on  the  status  of 
competition  in  the  market  for  the 
delivery  of  video  programming.  See 
Annual  Assessment  of  the  Status  of 
Competition  in  the  Market  for  the 
Delivery  of  Video  Programming,  13th 
Annual  Report,  24  FCC  Red  542  (2009). 
The  Report  provided  information  as  of 

2006.  On  the  same  date,  the 
Commission  released  a  Notice  of  Inquiry 

,  (NOI)  soliciting  2007  data  for  the  14th 
Annual  Report.  See  Annual  Assessment 
of  the  Status  of  Competition  in  the 
Market  for  the  Delivery  of  Video 
Programming,  Notice  of  Inquiry,  24  FCC 
Red  750  (2009),  74  FR  8675,  February 
11,  2009.  The  NOI  initially  set  a 
deadline  of  February  27,  2009  for 
comments,  and  March  28,  2009  for  reply 
comments. 

2.  On  February  23,  2009,  the 
Commission  issued  an  extension  of  time 
to  file  comments  and  reply  comments 
for  2007  data.  See  Annual  Assessment 
of  the  Status  of  Competition  in  the 
Market  for  the  Delivery  of  Video 
Programming,  Order,  24  FCC  Red  2524 
(2009),  74  FR  11102,  March  16,  2009.  As 
described  in  the  extension,  comments  in 
response  to  the  NOI  seeking  information 
as  of  June  30,  2007,  are  due  on  April  28, 
2009,  and  reply  comments  are  due  on 
May  28,  2009.  We  noted  that  the 
establishment  of  a  single  set  of  filing 
deadlines  for  2007  and  2008  data  will 
avoid  duplication  of  effort  by 
commenters  and  will  streamline 
Commission  review  of  the  submitted 
information,  thereby  conserving 
commenters’  and  Commission 
resources. 

3.  As  described  in  the  Supplemental 
Notice  of  Inquiry  that  the  Commission 
adopted  on  April  8,  2009,  we  will 
release  a  single  report  covering  the  years 

2007,  2008,  and  2009.  Comments  for 
2008  data  are  due  May  20,  2009,  and 
reply  comments  are  due  June  20,  2009. 

4.  To  afford  commenters  the 
opportunity  to  file  their  2007  and  2008 
information  concurrently,  we  are  hereby 
extending  the  comment  periods 
announced  in  the  Order  to  coincide 
with  the  filing  deadlines  we  establish 
for  the  2008  data. 


5.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i),  4(j),  403  and 
628(g)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
154(j),  403,  and  548(g),  and  §§  0.061, 
0.204,  0.283,  and  1.46  of  the  rules,  47 
CFR  0.061,  0.204,  0.283,  and  1.46,  the 
deadlines  for  responding  to  the  Notice 
of  Inquiry  for  the  14th  Annual  Report 
are  extended,  sua  sponte,  until  May  20, 
2009,  for  initial  comments  and  June  20, 
2009,  for  reply  comments. 

Federal  Communications  Commission, 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  E 9— 9571  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1 81 7(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  181 7(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  12, 
2009. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Steve  Foley,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309: 

1 .  Jessie  Doyle  Buffinton;  Helmut 
Hans  Cawthon;  Kenneth  Franklin  Davis; 
Andrew  Charles  Heaner;  Clinton  Gray 
Hubbard;  Stephen  Curtis  Klasson; 
Kimberly  Gill  Mauer;  Laura  Hallin 
Mumber;  Matthew  Peter  Mumber;  Delos 
Harley  Yancey,  III;  John  Demetrius 
Xanthos,  all  of  Rome,  Georgia;  Andrew 
Charles  Heaner,  Atlanta,  Georgia;  and 
Wayne  Elm  Vick,  Armuchee,  Georgia; 
collectively  to  acquire  additional  voting 
shares  of  Heritage  First  Bancshares,  Inc., 
and  thereby  indirectly  acquire 
additional  voting  shares  of  Heritage 
First  Bank,  both  of  Rome,  Georgia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Glenda  Wilson,  Community  Affairs 
Officer)  P.O.  Box  442,  St.  Louis, 
Missouri  63166-2034: 


1.  Terry  L.  Bunnell,  individually  and 
in  concert  with  Deborah  L.  Bunnell,  both 
of  Glasgow,  Kentucky;  to  acquire  control 
of  Peoples — Marion  Bancorp,  Inc.,  and 
thereby  indirectly  acquire  cgntrol  of  The 
Peoples  Bank,  both  of  Marion, 

Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  22,  2009. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E9-9520  Filed  4-24-09;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

[File  No.  082  3145] 

Kellogg  Company;  Analysis  of 
Proposed  Consent  Order  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  May  19,  2009. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
electronically  or  in  paper  form. 
Comments  should  refer  to“Kellogg,  File 
No.  082  3145”  to  facilitate  the 
organization  of  comments.  Please  note 
that  your  comment — including  your 
name  and  your  state — will  be  placed  on 
the  public  record  of  this  proceeding, 
including  on  the  publicly  accessible 
FTC  website,  at  ( http://www.ftc.gov/os/ 
p  u  bliccommen  ts.shtm). 

Because  comments  will  be  made 
public,  they  should  not  include  any 
sensitive  personal  information,  such  as 
an  individual’s  Social  Security  Number; 
date  of  birth;  driver’s  license  number  or 
other  state  identification  number,  or 
foreign  country  equivalent;  passport 
number;  financial  account  number;  or 
credit  or  debit  card  number.  Comments 
also  should  not  include  any  sensitive 
health  information,  such  as  medical 
records  or  dther  individually 
identifiable  health  information.  In 
addition,  comments  should  not  include 
any  “[tirade  secret  or  any  commercial  or 
financial  information  which  is  obtained 
from  any  person  and  which  is  privileged 


Federal  Register/ Vol.  74,  No.  79 /Monday,  April  27,  2009 /Notices 


19093 


or  confidential . ”  as  provided  in 

Section  6(f)  of  the  FTC  Act,  15  U.S.C. 
46(f),  and  Commission  Rule  4.10(a)(2), 

16  CFR  4.10(a)(2).  Comments  containing 
material  for  which  confidential 
treatment  is  requested  must  be  filed  in 
paper  form,  must  be  clearly  labeled 
“Confidential,”  and  must  comply  with 
FTC  Rule  4.9(c).1 

Because  paper  mail  addressed  to  the 
FTC  is  subject  to  delay  due  to 
heightened  security  screening,  please 
consider  submitting  your  comments  in 
electronic  form.  Comments  filed  in 
electronic  form  should  be  submitted  by 
using  the  following  weblink:  [https:// 
secure.commentworks.com/ftc-Kellogg) 
(and  following  the  instructions  on  the 
web-based  form).  To  ensure  that  the 
Commission  considers  an  electronic 
comment,  you  must  file  it  on  the  web- 
based  form  at  the  weblink:  [https:// 
secure. commen  tworks,  com/ftc-Kellogg ) . 
If  this  Notice  appears  at  [http:// 
www.regulations.gov/search/index.jsp), 
you  may  also  file  an  electronic  comment 
through  that  website.  The  Commission 
will  consider  all  comments  that 
regulations.gov  forwards  to  it.  You  may 
also  visit  the  FTC  website  at  [http:// 
www.ftc.gov)  to  read  the  Notice  and  the 
news  release  describing  it. 

A  comment  filed  in  paper  form 
should  include  the  “Kellogg,  File  No. 

082  3145“  reference  both  in  the  text  and 
on  the  envelope,  and  should  be  mailed 
or  delivered  to  the  following  address: 
Federal  Trade  Commission,  Office  of  the 
Secretary,  Room  H-135,  600 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580.  The  FTC  is  requesting  that 
any  comment  filed  in  paper  form  be  sent 
by  courier  or  overnight  service,  if 
possible,  because  U.S.  postal  mail  in  the 
Washington  area  and  at  the  Commission 
is  subject  to  delay  due  to  heightened 
security  precautions. 

The  Federal  Trade  Commission  Act 
(“FTC  Act”)  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
[http :/ Vwww.ftc.gov/os/ 


1  FTC  Rule  4.2(d),  16  CFR  4.2(d).  The.  comment 
must  be  accompanied  by  an  explicit  request  for 
confidential  treatment,  including  the  factual  and 
legal  basis  for  the  request,  and  must  identify  the 
specific  portions  of  the  comment  to  be  withheld 
from  the  public  record.  The  request  will  be  granted 
or  denied  by  the  Commission’s  General  Counsel, 
consistent  with  applicable  law  and  the  public 
interest  See  FTC  Rule  4.9(c),  16  CFR  4.9(c). 


publiccomments.shtm).  As  a  matter  of 
discretion,  the  Commission  makes  every 
effort  to  remove  home  contact 
information  for  individuals  from  the 
public  comments  it  receives  before 
placing  those  comments  on  the  FTC 
website.  More  information,  including 
routine  uses  permitted  by  the  Privacy 
Act,  may  be  found  in  the  FTC’s  privacy 
policy,  at  [http://www.ftc.gov/ftc/ 
privacy. shtm). 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Hippsley  or  Kial  S.  Young, 
Bureau  of  Consumer  Protection,  600 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20580,  (202)  326-3285. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  §  2.34  the  Commission  Rules 
of  Practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  February  18,  2009),  on 
the  World  Wide  Web,  at  [http:// 
www. ftc.gov /os/ 2009/ 04/ index. htm) .  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  130- 
H,  600  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  All  comments 
should  be  filed  as  prescribed  in  the 
ADDRESSES  section  above,  and  must  be 
received  on  or  before  the  date  specified 
in  the  DATES  section. 

Analysis  of  Agreement  Containing 
Consent  Order  to  Aid  Public  Comment 

The  Federal  Trade  Commission 
(“FTC”  or  “Commission”)  has  accepted, 
subject  to  final  approval,  an  agreement 
containing  a  consent  order  from  Kellogg 
Company  (“Respondent”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 


appropriate  action  or  make  final  the 
agreement’s  proposed  order. 

This  matter  involves  the  advertising 
and  promotion  of  Kellogg’s  Frosted 
Mini- Wheats,  a  well-known  breakfast 
cereal.  According  to  the  FTC  complaint, 
Respondent  represented,  in  various 
advertisements,  that  eating  a  bowl  of 
Kellegg’s  Frosted  Mini-Wheats  cereal  for 
breakfast  is  clinically  shown  to  improve 
kids’  attentiveness  by  nearly  20%.  The 
complaint  alleges  that  this  claim  is  false 
or  misleading  because,  in  fact,  in  the 
clinical  study  referred  to  in 
respondent’s  advertisements,  only  about 
half  the  kids  who  ate  Frosted  Mini- 
Wheats  cereal  showed  any  improvement 
after  three  hours  as  compared  to  their 
pre-breakfast  baseline.  In  addition, 
overall,  only  one  in  seven  kids  who  ate 
the  cereal  improved  their  attentiveness 
by  18%  or  more,  and  only  about  one  in 
nine  improved  by  20%  or  more. 

The  FTC  complaint  also  charges  that 
Respondent  represented,  in  other 
advertising,  that  eating  a  bowl  of 
Kellogg’s  Frosted  Mini-Wheats  cereal  for 
breakfast  is  clinically  shown  to  improve 
kids’  attentiveness  by  nearly  20%  when 
compared  to  kids  who  ate  no  breakfast. 
The  FTC  alleges  that  this  claim  is  also 
false  or  misleading,  because  in  fact,  kids 
in  the  clinical  study  who  ate  Frosted 
Mini-Wheats  had  an  average  of  10.6% 
better  attentiveness  three  hours  later 
than  kids  who  had  skipped  breakfast.  In 
addition,  relatively  few  kids 
experienced  better  attentiveness  near 
the  20%  level. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
Respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits 
Respondent  from  representing  that  (a) 
eating  a  bowl  of  Kellogg’s  Frosted  Mini- 
Wheats  cereal  for  breakfast  is  clinically 
shown  to  improve  kids’  attentiveness  by 
nearly  20%,  or  any  other  specific 
percentage:  and  (b)  eating  a  bowl  of 
Kellogg’s  Frosted  Mini-Wheats  cereal  for 
breakfast  is  clinically  shown  to  improve 
kids’  attentiveness  by  nearly  20%,  or 
any  other  specific  percentage,  compared 
to  kids  who  ate  no  breakfast,  unless  the 
representation  is  true  and  non¬ 
misleading  at  the  time  it  is  made. 

Part  II  of  the  proposed  order  prohibits 
Respondent  from  making  any 
representations  in  advertising  for 
Frosted  Mini-Wheats  or  any  other 
morning  food  or  snack  food  about  the 
benefits,  performance,  or  efficacy  of  the 
product  for  cognitive  function, 
processes,  or  health,  unless  the 
representation  is  true  and  non¬ 
misleading.  In  addition.  Respondent 
must  possess  competent  and  reliable 
scientific  evidence  for  such  claims. 
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Part  III  of  the  proposed  order 
prohibits  Respondent  from  making 
misrepresentations  in  advertising  for 
any  morning  food  or  snack  food  about 
the  existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test,  study  or  research. 

Part  IV  of  the  proposed  order  states 
that  the  order  does  not  prohibit 
Respondent  from  making 
representations  for  any  product  that  are 
specifically  permitted  in  labeling  for 
that  product  by  regulations  issues  by  the 
FDA  under  the  Nutrition  Labeling  and 
Education  Act  of  1990. 

Parts  V  through  VIII  of  the  proposed 
order  require  Respondent  to  keep  copies 
of  relevant  advertisements  and  materials 
substantiating  claims  made  in  the 
advertisements;  to  provide  copies  of  the 
order  to  certain  of  their  personnel;  to 
notify  the  Commission  of  changes  in 
corporate  structure  that  might  affect 
compliance  obligations  under  the  order; 
and  to  file  compliance  reports  with  the 
Commission.  Part  IX  provides  that  the 
order  will  terminate  after  twenty  (20) 
years,  with  certain  exceptions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
.proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 

Donald  S.  Clark 

Secretary. 

[FR  Doc.  E9-9484  Filed  4-24-09:  8:45  am] 

BILLING  CODE  6750-D1-S 

GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0044] 

Public  Buildings  Service;  Information 
Collection;  GSA  Form  3453, 
Application/Permit  for  Use  of  Space  in 
Public  Buildings  and  Grounds 

AGENCY:  Public  Buildings  Service,  GSA. 
ACTION:  Notice  of  request  for  comments 
regarding  a  renewal  to  an  existing  OMB 
clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  renewal  of  a  currently  approved 
information  collection  requirement 
regarding  GSA  Form  3453,  Application/ 
Permit  for  Use  of  Space  in  Public 
Buildings  and  Grounds.  The  clearance 
currently  expires  on  April  30,  2009. 


Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  and  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected. 

DATES:  Submit  comments  on  or  before: 
June  26,  2009'. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Giblin,  Public  Buildings  Service, 
at  telephone  (202)  501-1856,  or  via 
e-mail  to  frank.giblin@gsa.gov. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
hurden,  to  the  Regulatory  Secretariat 
(VPR),  General  Services  Administration,  * 
Room  4041, 1800  F  Street,  NW., 
Washington,  DC  20405.  Please  cite  OMB 
Control  No.  3090-0044,  GSA  Form 
3453,  Application/Permit  for  Use  of 
Space  in  Public  Buildings  and  Grounds, 
in  all  correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  general  public  uses  GSA  Form 
3453,  Application/Permit  for  Use  of 
Space  in  Public  Buildings  and  Grounds, 
to  request  the  use  of  public  space  in 
Federal  buildings  and  on  Federal 
grounds  for  cultural,  educational,  or 
recreational  activities.  A  copy,  sample, 
or  description  of  any  material  or  item 
proposed  for  distribution  or  display 
must  also  accompany  this  request. 

B.  Annual  Reporting  Burden 

Respondents:  8,000. 

Responses  per  Respondent:  1. 

Hours  per  Response:  0.05. 

Total  Burden  Hours:  400. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  (VPR),  1800  F 
Street,  NW.,  Room  4041,  Washington, 

DC  20405,  telephone  (202)  501^755. 
Please  cite  OMB  Control  No.  3090—0044, 
GSA  Form  3453,  Application/Permit  for 
Use  of  Space  in  Public  Buildings  and 
Grounds,  in  all  correspondence. 

’  Dated:  April  21,  2009. 

Philip  E.  Klokis, 

Acting  Chief  Information  Officer. 

[FR  Doc.  E 9— 9490  Filed  4-24-09;  8:45  am] 

BILLING  CODE  6820-YT-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-2009-D-01 79] 

Draft  Guidance  for  Industry  and  Food 
and  Drug  Administration  Staff: 

Technical  Considerations  for  Pen,  Jet, 
and  Related  Injectors  Intended  for  Use 
With  Drugs  and  Biological  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  “Technical 
Considerations  for  Pen,  Jet,  and  Related 
Injectors  Intended  for  Use  with  Drugs 
and  Biological  Products.”  The  draft 
guidance  document  provides  technical 
and  scientific  information  for  sponsors 
to  consider  in  developing  information  to 
support  a  marketing  application  for  a 
pen,  jet,  or  related  injector  device 
intended  for  use  with  drugs  or 
biological  products.  The  marketing 
application  would  typically  be  a 
premarket  notification  submission 
(510(k))  or  a  premarket  approval  (PMA) 
application  for  the  injector  alone.  For  a 
combination  product  that  includes  the 
injector,  the  marketing  application 
would  typically  be  a  new  drug 
application  (NDA)  or  a  biological 
licensing  application  (BLA). 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
written  or  electronic  comments  on  the 
draft  guidance  by  July  27,  2009. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Combination  Products,  15800 
Crabbs  Branch  Way,  Rockville,  MD 
20855.  Send  one  self-addressed 
adhesive  label  to  assist  the  office  in 
processing  your  requests.  The  draft 
guidance  may  also  be  obtained  by  mail 
by  calling  the  Office  of  Combination 
Products  at  301-427-1934  or  by  e-mail 
to  combination@fda.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.regulations.gov. 


Federal  Register/ Vol.  74,  No.n  79 /Monday,  April  27,  2009/ Notices  19095 


FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Y.  Love,  Office  of  Combination 
Products  (HFG-3),  Food  and  Drug 
Administration,  15800  Crabbs  Branch 
Way,  Rockville,  MD  20855,  301-427- 
1934. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  document  entitled 
“Technical  Considerations  for  Pen,  Jet, 
and  Related  Injectors  Intended  for  Use 
with  Drugs  and  Biological  Products.” 
FDA  is  providing  this  draft  guidance 
document  to  assist  industry  in 
developing  technical  and  scientific 
information  to  support  a  marketing 
application  for  a  pen,  jet,  or  related 
injector  device.  The  marketing 
application  would  typically  be  a  510(k) 
or  a  PMA  application  for  the  injector 
alone.  For  a  combination  product  that 
includes  the  injector,  the  marketing 
application  would  typically  be  an  NDA 
or  a  BLA.  For  purposes  of  this  guidance, 
the  term  “injector”  includes,  but  is  not 
limited  to,  jet  injectors,  pen  injectors, 
piston  syringes,  needle-free  injectors, 
mechanically  operated  injectors,  and 
injectors  with  computerized  or 
electronic  elements. 

II.  Significance  of  Guidance 

The  draft  guidance  is  being  issued 
consistent  with  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency’s  current  thinking 
on  “Technical  Considerations  for  Pen, 
Jet,  and  Related  Injectors  Intended  for 
Use  with  Drugs  and  Biological 
Products.”  It  does  not  create  or  confer 
any  rights  for  or  on  any  perscn  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

III.  Paperwork  Reduction  Act  of  1995 

This  draft  guidance  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  collections 
of  information  in  21  CFR  part  807  have 
been  approved  under  OMB  control 
number  0910-0120.  The  collections  of 
information  in  21  CFR  part  814  have 
been  approved  under  OMB  control 
number  0910-0231.  The  collections  of 
information  in  21  CFR  part  314  have 
been  approved  under  OMB  control 
number  0910-0001.  The  collections  of 
information  21  CFR  part  601  have  been 
approved  under  OMB  control  number 
0910-0338. 


IV.  Comments 

Of  1  i  • . .  .  ■ . 

The  draft  guidance  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written  or 
electronic  comments  regarding  the  draft 
guidance.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in  the 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

V.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  at  either 
h ttp ://www.fda.gov/oc/combination/  or 
http://www.regulations.gov. 

Dated:  April  20,  2009. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

(FR  Doc.  E 9— 9519  Filed  4-24-09;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Healthy  Start  Program 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  General  notice. 

BACKGROUND:  This  notice 
supplements  the  2008  HRSA 
announcement  (HRSA  09-130  and  09- 
131)  of  the  availability  of  fiscal  year 
(FY)  2009  funding  for  new  and 
competing  continuation  applications  for 
Healthy  Start.  Healthy  Start,  authorized 
under  Section  330H  of  the  Public  Health 
Service  Act,  strengthens  communities  to 
effectively  address  the  causes  of  infant 
mortality,  low  birth  weight  and  other 
poor  perinatal  outcomes  for  women  and 
infants.  Recently,  new  guidance  became 
available  with  regard  to  funding  FY 
2009  Healthy  Start  programs. 

SUMMARY:  Following  the  Senate 
Appropriations  Committee’s 
recommendation,  the  Health  Resources 
and  Services  Administration  (HRSA) 
will  give  funding  preference  during  the 
FY  2009  competition  to  current  and 
former  Healthy  Start  grantees  with 


expiring  or  recently  expired  project 
periods. 

This  new  guidance  continues 
guidance  from  Congress  that  began  in 
FY  2002.  During  the  FY  2001  Healthy 
Start  Initiative:  Eliminating  Disparities 
in  Perinatal  Health  Open  Competition, 
several  grantees  were  approved  but 
unfunded.  Subsequently,  Congress 
noted  that  the  phasing  out  of  these 
grants  would  cause  a  major  disruption 
in  services  for  pregnant  women  and 
infants  in  communities  with  high  infant 
mortality  and  poor  perinatal  outcomes. 
For  FY  2002,  Congress,  under  The 
Consolidated  Appropriations  Act  of 
2002  (Pub.  L.  107-116),  Departments  of 
Labor,  Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  2002,  allocated 
additional  funding  for  these  grants  but 
stipulated  that  these  new  funds  were  to 
be  used  to  “give  preference  to  current 
and  former  grantees  with  expiring  or 
recently  expired  project  periods, 
including  grantees  that  did  not  receive 
funding  but  whose  grant  applications 
were  approved  but  not  funded  during 
fiscal  year  2001.”  HRSA  honored  this 
request  and  funded  the  remaining 
approved  unfunded  grantee  applicants 
in  February  2002. 

This  preference  language  has 
continued  in  each  Healthy  Start 
competition  since  2002.  With  the  2005 
Healthy  Start  competition,  Congress, 
through  The  Consolidated 
Appropriations  Act  (Pub.  L.  108-447, 
HR  108-792),  once  again  gave 
“preference  to  current  and  former 
grantees  with  expiring  or  recently 
expired  project  periods.”  In  2006,  the 
Conference  report  HR  109-200, 
accompanying  the  Departments  of 
Labor,  Health  and  Human  Services, 
Education,  and  Related  Agencies 
Appropriation  Act,  2006,  (Pub.  L.  109- 
149,  HR  109-300)  continued  the 
preference  language.  This  year’s  FY 
2009  Senate  Appropriations  Committee 
report  states  that  “The  healthy  start 
initiative  was  developed  to  respond  to 
persistently  high  rates  of  infant 
mortality  in  this  Nation.  The  initiative 
was  expanded  in  fiscal  year  1994  by  a 
special  projects  program,  which 
supported  an  additional  seven  urban 
and  rural  communities  to  implement 
infant  mortality  reduction  strategies  and 
interventions.  The  Children’s  Health 
Act  of  2000  fully  authorized  this 
initiative  as  an  independent  program. 
The  Committee  urges  HRSA  to  give 
preference  to  current  and  former 
grantees  with  expiring  or  recently 
expired  project  periods.”  (S.  Rept.  110- 
410) 
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FOR  FURTHER  INFORMATION  CONTACT: 

Maribeth  Badura,  Director,  Division  of  ■  ■ 
Healthy  Start  and  Perinatal  Services, 
Maternal  and  Child  Health  Bureau, 
HRSA,  Room  18-12,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857;  telephone  (301)  443-0543; 
e-mail  MBadura@hrsa.gov. 

Dated:  April  21,  2009. 

Marcia  K.  Brand, 

Deputy  Administrator. 

[FR  Doc.  E 9— 9517  Filed  4-24-09;  8:45  am] 
BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2007-D-0430]  (formerly 
Docket  No.  2007D-0166) 

International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH); 
Guidance  for  Industry  on  “Target 
Animal  Safety  for  Veterinary 
Pharmaceutical  Products,”  VICH  GL43; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
(#185)  entitled  “Target  Animal  Safety 
for  Veterinary  Pharmaceutical 
Products,”  VICH  GL43.  The  purpose  of 
this  harmonized  guidance  is  to  provide 
recommendations  regarding  target  f 
animal  safety  (TAS)  evaluation  for 
regulatory  submission  of  an 
Investigational  Veterinary 
Pharmaceutical  Product  (IVPP),  which 
is  appropriate  for  determining  the  safety 
of  an  IVPP  in  the  target  animal.  The 
guidance  includes  recommendations  on 
including  identification  of  target  organs, 
where  possible,  and  confirmation  of 
margin  of  safety,  using  the  minimum 
number  of  animals  appropriate  for  the 
studies. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 


Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.regulations.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Vaughn,  Center  for  Veterinary 
Medicine,  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  240-276-8300,  e- 
mail:  steven.vaughn@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  (VICH) 
for  several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  aiuong  the  European  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  veterinary  medicinal  products  in  the 
European  Union,  Japan,  and  the  United 
States,  and  includes  input  from  both 
regulatory  and  industry  representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission, 
European  Medicines  Evaluation  Agency, 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal 
Products,  the  U.S.  FDA,  the  U.S. 
Department  of  Agriculture,  the  Animal 
Health  Institute,  the  Japanese  Veterinary 
Pharmaceutical  Association,  the 
Japanese  Association  of  Veterinary 
Biologies,  and  the  Japanese  Ministry  of 
Agriculture,  Forestry  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 


government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
Australia/New  Zealand,  one 
representative  from  the  government  of 
Canada,  and  one  representative  from  the 
industry  of  Canada.  The  VICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  for  Animal  Health  (IFAH). 

An  IFAH  representative  also 
participates  in  the  VICH  Steering 
Committee  meetings. 

II.  Guidance  on  Target  Animal  Safety 
for  Veterinary  Pharmaceutical  Products 

In  the  Federal  Register  of  May  18, 

2007  (72  FR  28058),  FDA  published  the 
notice  of  availability  for  a  draft  guidance 
entitled  “Draft  Guidance  for  Industry  on 
Target  Animal  Safety  for  Veterinary 
Pharmaceutical  Products,”  which  gave 
interested  persons  until  June  18,  2007, 
to  comment  on  the  draft  guidance.  FDA 
received  a  few  comments  on  the  draft 
guidance  and  those  comments  as  well  as 
those  received  by  other  VICH  member 
regulatory  agencies  were  considered  as 
the  guidance  was  finalized.  Based  on 
the  comments  received,  the  VICH  Expert 
Working  Group  on  Target  Animal  Safety 
clarified  the  guidance’s 
recommendations  regarding  the 
development  and  conduct  of  TAS 
studies.  In  particular,  the  Expert 
Working  Group  revised  the  sections 
addressing  necropsy  and  histopathology 
examinations  and  mammary  gland 
studies  to  clarify  the  recommendations 
regarding  these  topics.  At  a  meeting 
held  in  July  2008,  the  VICH  Steering 
Committee  endorsed  the  final  guidance 
for  industry,  (VICH  GL43).  The  guidance 
announced  in  this  notice  finalizes  the 
draft  guidance  dated  May  18,  2007. 

This  guidance  document  is  intended 
to  cover  TAS  evaluation  for  any  IVPP 
used  in  the  following  species:  Bovine, 
ovine,  caprine,  feline,  canine,  porcine, 
equine,  and  poultry  (chickens  and 
turkeys).  The  recommendations  in  this 
guidance  may  not  be  appropriate  for 
registration  by  national  or  regional 
authorities  of  products  for  use  in  minor 
species  or  minor  uses.  The  guidance 
does  not  provide  information  for  the 
design  of  TAS  studies  in  other  species, 
including  aquatic  animals.  For  other 
species  and  for  minor  uses,  TAS  studies 
should  be  designed  following  national 
or  regional  guidance. 

III.  Significance  of  Guidance 

This  guidance  document,  developed 
under  the  VICH  process,  has  been 
revised  to  conform  to  FDA’s  good 
guidance  practices  regulation  (21  CFR 
10.115).  For  example,  the  document  has 
been  designated  “guidance”  rather  than 
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“guideline.”  In  addition,  guidance 
documents  must  not  include  mandatory 
language  such  as  “shall,”  “must,” 
“require,”  or  “requirement,”  unless 
FDA  is  using  these  words  to  describe  a 
statutory  or  regulatory  requirement.  The 
guidance  represents  agency’s  current 
thinking  on  the  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  applicable  statutes  and 
regulations. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  refers  to  previously 
approved  collections  of  information 
found  in  FDA  regulations.  These 
collections  of  information  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  collections  of  information  in 
sections  1-5  of  the  guidance  have  been 
approved  under  OMB  control  no.  0910- 
0032  (expiration  date  April  30,  2010). 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

VI.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  at  either  http:// 
www.fda.gov/cvm  or  http:// 
www.regulations.gov. 

Dated:  April  20,  2009. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E9-9521  Filed  4-24-09;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Center  for  Injury  Prevention 
and  Control,  Initial  Review  Group, 
(NCIPC,  IRG) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92—463),  CDC  announces  the 
following  meeting  of  the 
aforementioned  review  group: 

Times  and  Dates: 

8  a.m.-8:15  a.m.,  April  27,  2009  (Open). 

8:15  a.m.-4  p.m.,  April  27,  2009  (Closed). 
Place:  Teleconference,  Toll  Free  Number: 
(877)  468-4185,  Participant  Pass  code:  447- 
5689. 

Status:  Portions  of  the  meetings  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  Section  552b(c)(4)  and 
(6),  Title  5,  U.S.C.,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Section 
10(d)  of  Public  Law  92—463. 

Purpose:  This  group  is  charged  with 
providing  advice  and,guidance  to  the 
Secretary,  Department  of  Health  and  Human 
Services,  and  the  Director,  CDC,  concerning 
the  scientific  and  technical  merit  of  grant  and 
cooperative  agreement  applications  received 
from  academic  institutions  and  other  public 
and  private  profit  and  nonprofit 
organizations,  including  State  and  local 
government  agencies,  to  conduct  specific 
injury  research  that  focuses  on  prevention 
and  control. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  submitted  in 
response  to  Fiscal  Year  2009  Requests  for 
Applications  related  to  the  following 
individual  research  announcement:  CE09- 
009,  Youth  Violence  Prevention  through 
Economic,  Environmental,  and  Policy 
Change  (U01). 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Due  to  programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is  being 
published  less  than  fifteen  days  before  the 
date  of  the  meeting. 

Contact  Person  for  More  Information:  Lisa 
T.  Gaibarinp,  B.S.,  NCIPC,  Extramural 
Research  Program  Office,  CDC,  4770  Buford 
Highway,  NE.,  M/S  F62,  Atlanta,  Georgia 
30341-3724,  Telephone:  (404)  723-1527. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  21,  2009. 

Elaine  L.  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  E9-9503  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2009-N-0664] 

Computational  Modeling  for 
Cardiovascular  Devices;  Public 
Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  public  workshop 
entitled  “Computational  Modeling  for 
Cardiovascular  Devices.”  FDA  is  co¬ 
sponsoring  the  conference  with  the 
National  Heart,  Blood  and  Lung 
Institute  of  the  National  Institutes  of 
Health  and  the  National  Science 
Foundation.  The  purpose  of  the  public 
workshop  is  to  facilitate  discussion 
among  FDA  and  other  interested  parties 
on  the  use  of  computational  modeling  in 
the  design,  development,  and  evaluation 
of  cardiovascular  medical  devices. 

Date  and  Time:  The  public  workshop 
will  be  held  on  June  1  and  2,  2009,  from 
8  a.m.  to  5  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  Hilton  Washington  DC/ 
Rockville  Executive  Meeting  Center, 
1750  Rockville  Pike,  Rockville,  MD 
20852. 

Contact  Person:  Donna  R.  Lochner, 
Center  for  Devices  and  Radiological 
Health  (HFZ—450),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  240-276-4043,  e- 
mail:  donna.lochner@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Why  Are  We  Holding  This  Public 
Workshop? 

The  purpose  of  the  public  workshop 
is  to  facilitate  discussion  among  FDA 
and  other  interested  parties  on  the  use 
of  computational  modeling  in 
cardiovascular  device  design, 
development,  and  evaluation. 

II.  What  Are  the  Topics  We  Intend  to 
Address  at  the  Public  Workshop? 

We  hope  to  discuss  a  large  number  of 
issues  at  the  public  workshop, 
including,  but  not  limited  to: 

•  Multi-scale  modeling. 

•  Imaging  for  cardiovascular  device 
modeling. 

•  Physiologic  input  data  for 
cardiovascular  device  modeling. 

•  Device-specific  issues  related  to 
modeling,  including  a  focus  on  heart 
valves,  drug-eluting  and  bare  metal 
stents,  endovascular  stents,  cardiac 
rhythm  management,  and  mechanical 
and  circulatory  support  devices. 
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•  Regulator}7  issues  with 
implementation  of  computer  modeling. 

III.  Is  There  a  Fee  and  How  Do  I 
Register  for  the  Public  Workshop? 

There  is  a  fee  to  attend  the  public 
workshop  to  defray  the  costs  of  meals 
provided  and  other  expenses.  The  fee 
for  the  public  workshop  is  $250.  The 
registration  process  will  be  handled  by 
BL  Seamon.  BL  Seamon  has  extensive 
experience  in  planning,  executing,  and 
organizing  educational  meetings. 
Register  online  at  http:// 
www.blseamon.com.  Although  the 
facility  is  spacious,  registration  will  be 
on  a  first-come,  first-served  basis. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Donna 
R.  Lochner  at  least  7  days  before  the 
public  workshop. 

IV.  Where  Can  I  Find  Out  More  About 
This  Public  Workshop? 

Background  information  on  the  public 
workshop,  registration  information,  the 
agenda,  information  about  lodging,  and 
other  relevant  information  will  be 
posted,  as  it  becomes  available,  on  the 
Internet  at  http://www.fda.gov/cdrh/ 
dsma/workshop.html. 

Dated:  April  16,  2009. 

Daniel  G.  Schultz, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  E9-9474  Filed  4-27-09;  8:45  am] 

BILLING  CODE. 4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Part  C  Early  Intervention  Services 
Grant 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  Noncompetitive 
Replacement  Award  to  Joseph  P. 
Addabbo  Family  Health  Center. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  will  be 
transferring  Ryan  White  HIV/ AIDS  Part 
C  Early  Intervention  Services  Grant 
funds  (authorized  by  Title  XXVI  of  the 
Public  Health  Service  Act)  originally 
awarded  to  Caritas  Health  Care,  Inc.,  to 
the  Joseph  P.  Addabbo  Family  Health 
Center  in  order  to  ensure  continuity  of 
critical  HIV  medical  care  and  treatment 
services  to  clients  in  Jamaica/Southeast 
Queens,  Borough  of  Queens,  New  York 
City,  New  York. 

SUPPLEMENTARY  INFORMATION: 


Former  Grantee  of  Record:  Caritas 
Health  Care,  Inc. 

Original  Period  of  Grant  Support:  July 
1,  2Q06,  to  June  30,  2011. 

Replacement  Awardee:  Joseph  P. 
Addabbo  Family  Health  Center. 

Amount  of  Replacement  Award: 
$388,253. 

Period  of  Replacement  Award:  The 
period  of  support  for  the  replacement 
award  is  March  1,  2009,  to  March  31, 
2010. 

Authority:  Section  2651  of  the  Public 
Health  Service  Act,  42  U.S.C.  300ff-5-l. 

CFDA  Number:  93.918. 

Justification  for  the'Exception  to 
Competition:  The  former  grantee,  Caritas 
Health  Care,  Inc.,  notified  HRSA  that  it 
would  not  continue  providing  services 
after  February  28,  2009,  as  it  is  ceasing 
operations.  It  is  critical  that  there  be 
continuity  in  the  medical  care  and 
treatment  of  approximately  430  low- 
income  patients  with  HIV/AIDS  in  the 
original  service  area,  Jamaica/Southeast 
Queens,  Borough  of  Queens,  New  York 
City,  in  New  York.  The  Joseph  P. 
Addabbo  Family  Health  Center  is 
located  in  the  same  geographical  area 
previously  served  by  Caritas  Health 
Care,  Inc.,  is  a  current  Part  C  grantee 
with  an  established  record  of  providing 
critical  HIV/AIDS  care  and  treatment, 
and  has  purchased  the  St.  Dominic’s 
Family  Health  Center  facility,  one  of  the 
sites  where  the  Ryan  White  services  for 
Caritas  Health  Care,  Inc.,  were  provided. 
This  temporary  replacement  award  will 
ensure  that  there  is  no  disruption  of 
critical  care  and  services  to  the  service 
population  while  the  service  area  is  re- 
competed. 

This  service  area  will  be  included  in 
the  upcoming  competition  for  the  Part  C 
HIV  Early  Intervention  Services 
competing  application  process  for 
project  periods  starting  April  1,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  C.  Rios,  via  e-mail 
mrios@hrsa.gov,  or  via  telephone,  301- 
443-0493. 

Dated:  April  17,  2009. 

Mary  K.  Wakefield, 

Administrator. 

[FR  Doc.  E 9— 9516  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Agency  Information  Collection 
Activities:  Application  for  Overflight 
Program/Advance  Notice  for  Aircraft 
Landings 

AGENCY:  U.S.  Customs  and  Border 
Protection  (CBP),  Department  of 
Homeland  Security. 

ACTiON:  60-day  notice  and  request  for 
comments;  extension  of  an  existing 
collection  of  information:  1651-0087. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  CBP  invites  the  general  public 
and  other  Federal  agencies  to  comment 
on  an  information  collection 
requirement  concerning  the  Application 
for  Overflight  Program/ Advance  Notice 
for  Aircraft  Landings.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  26,  2009,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  the  U.S.  Customs  and  Border 
Protection,  Attn.:  Tracey  Denning, 

Office  of  Regulations  and  Rulings,  799 
9th  Street,  NW.,  7th  Floor,  Washington, 
DC  20229-1177 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  U.S.  Customs  and 
Border  Protection,  Attn.:  Tracey 
Denning,  Office  of  Regulations  and 
Rulings,  799  9th  Street,  NW.,  7th  Floor, 
Washington,  DC  20229-1177,  Tel.  (202) 
325-0265. 

SUPPLEMENTARY  INFORMATION:  CBP 

invites  the  general  public  and.  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
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and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the  CBP 
request  for  Office  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  public  record. 

In  this  document  CBP  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Overflight 
Program/ Advance  Notice  for  Aircraft 
Landings. 

OMB  Number:  1651-0087. 

Form  Number:  CBP  Forms  442  and 
442A. 

Abstract:  CBP  Forms  442  and  442A 
are  used  by  private  flyers  to  obtain  a 
waiver  for  landing  requirements  and 
normal  CBP  processing  at  designated 
airports  along  the  southern  border.  The 
CBP  regulations  also  require  owners  and 
operators  of  some  commercial  aircraft  to 
request  CBP  permission  to  land  at  least 
30  days  before  the  first  flight  date.  In 
addition,  there  is  a  requirement  for 
pilots  of  private  aircraft  to  submit  notice 
of  arrival  and  notice  of  departure 
information  through  Advance  Passenger 
Information  System  (APIS)  manifests  no 
later  than  sixty  (60)  minutes  prior  to 
departure  for  flights  arriving  in  to  or 
departing  from  the  United  States. 

Current  Actions:  This  submission  is 
being  made  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  with 
change  to  the  burden  hours  due  to  better 
estimates  by  CBP  regarding  time  per 
response. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
760, 655. 

Estimated  Time  per  Response:  1.1 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  13,928. 

Dated:  April  20,  2009. 

Tracey  Denning, 

Agency  Clearance  Officer,  Customs  and 
Border  Protection . 

[FR  Doc.  E9-9569  Filed  4-24-09;  8:45  am] 

BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Intent  To  Request  Approval  From  OMB 
of  One  New  Public  Collection  of 
Information:  Partnership  Survey  for 
Surface  Transportation  Security 
Grants  Program 

AGENCY:  Transportation  Security 
Administration,  DHS. 

ACTION:  60-day  notice. 


SUMMARY:  The  Department  of  Homeland 
Security  (DHS),  Transportation  Security 
Administration  (TSA),  invites  public 
comment  on  an  Information  Collection 
Request  (ICR)  regarding  the  Transit 
Security  Grant  Program  (TSGP)  that 
TSA  will  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  compliance  with  the 
Paperwork  Reduction  Act  (PRA).  The 
information  collection  involves 
surveying  approximately  400 
representatives  of  eligible  transit 
agencies  and  other  organizations  that 
partner  with  TSA  through  Regional 
Transit  Security  Working  Groups 
(RTSWGs)  in  order  to  implement  the 
TSGP.  The  survey  will  focus  on  the 
goals  and  practices  of  this  partnership 
in  order  to  enhance  the  RTSWG’s 
effectiveness  and  contribute  to  its  and 
the  TSGP’s  success. 

DATES:  Send  your  comments  by  June  26, 
2009. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Ginger  LeMay,  PRA 
Officer,  Office  of  Information 
Technology,  TSA-11,  601  South  12th 
Street,  Arlington,  VA  20598-6011. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ginger  LeMay,  PRA  Officer,  Office  of 
Information  Technology;  telephone: 
(571)  227-3616;  e-mail: 
ginger.lemay@dhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

In  accordance  with  the  PRA  of  1995 
(44  U.S.C.  3501  et  seq.),  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a  valid 
OMB  control  number.  OMB  provides  a 
valid  control  number  for  display  on  an 
information  collection  only  when  it  has 
reviewed  and  approved  it.  Therefore,  in 
preparation  for  OMB  review  of  the 
following  information  collection,  TSA  is 
soliciting  comments  on  the  following: 

(1)  Whether  the  proposed  information 
requirement  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden; 

(3)  Enhancing  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  using 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 


Information  Collection  Requirement 

Background 

TSA  has  the  primary  Federal 
responsibility  for  security  in  all  modes 
of  transportation  based  primarily  upon 
the  authorities  provided  to  it  in  the 
Aviation  and  Transportation  Security 
Act  (ATSA)  (Pub.  L.  107-71,  November 
19,  2001),  the  authorities  provided  to 
the  DHS  Secretary  in  the  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (9/11  Act) 

(Pub.  L.  110-53,  August  3,  2007),  and 
delegations  to  TSA  from  the  DHS 
Secretary. 

As  part  of  this  responsibility,  TSA  has 
the  programmatic  lead  within  DHS  for 
several  transportation  security  grant 
programs.  Specifically,  TSA  provides 
transit  system  subject  matter  expertise 
within  DHS  and  determines  the  primary 
security  architecture  for  the  TSGP 
program.  TSA’s  subject  matter  experts 
have  the  lead  in  crafting  all  selection 
criteria  associated  with  the  grant 
application  review  process. 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  the  lead  for 
designing  and  operating  the 
administrative  mechanisms  needed  to 
manage  DHS’s  core  grant  programs, 
including  the  TSGP.  Specifically,  FEMA 
is  responsible  for  ensuring  compliance 
with  all  relevant  Federal  grant 
management  requirements  and 
delivering  the  appropriate  grant 
management  tools,  financial  controls, 
audits,  and  program  management, 
discipline  needed  to  support  the  TSGP. 

TSA  and  FEMA  serve  as  ex  officio 
members  of  the  RTSWGs  and  meet  with 
each  of  the  RTSWGs  throughout  the 
application  process  to  collaboratively 
develop  project  concepts,  determine 
how  projects  will  be  selected  for 
funding,  and  develop  detailed  cost 
estimates  and  investment  justifications. 
TSA,  FEMA,  and  their  TSGP  security 
partners  (e.g.,  transit  agencies  and  local 
law  enforcement)  work  closely  at  the 
RTSWGs  to  establish  cooperative 
agreements  in  which  projects  to  be 
funded  with  grant  dollars  are  selected 
and  refined  based  on  regional  risk  and 
security  priorities. 

TSA  employs  this  collaborative 
partnership  process  to  assist  in  ensuring 
that  DHS  grant  dollars  are  spent 
effectively.  This  includes  maximizing 
the  risk  reduction  to  the  transit  system, 
while  also  maintaining  a  collaborative 
process.  An  important  part  of  the 
collaborative  process  is  how  closely  a 
partnership  comes  to  achieving  its 
mission,  vision,  and  goals. 
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Purpose 

The  purpose  of  this  information 
collection  is  for  TSA  to  more  fully 
understand  the  unique  features  that 
characterize  TSGP  security  partnerships 
in  order  to  begin  to  improve  this  and 
other  grant  programs.  Specifically,  one 
of  TSA’s  priorities  for  conducting  this 
survey  is  to  systematically  understand 
the  goals  of  all  of  its  security  partners 
and  whether  or  not  those  goals  are 
achieved  through  the  partnership. 
Discovering  any  disconnects  will  better 
enable  TSA  to  accomplish  its  mission 
and  ultimately  increase  the  effectiveness 
of  the  TSGP. 

Past  studies  on  partnerships  have  not 
yielded  recommendations  that  will 
benefit  the  unique  challenges  TSA  faces 
with  the  TSGP  through  the  RTSWGs. 
Partnerships  in  the  security  grant 
program  context,  specifically  security 
preparedness  partnerships,  have  not 
been  extensively  studied  by  academia  or 
the  Federal  government.  Because  of  the 
vast  amounts  of  uncertainty  that  cloud 
the  “effectiveness”  and  “success” 
measurements  of  security  partnerships, 
they  often  face  unique  hurdles  and  thus 
require  alternative  solutions  to 
overcome  them. 

Therefore,  this  information  collection 
is  essential  in  order  to  better  educate 
TSA  on  strategies  that  enhance  the 
effectiveness  of  its  security  partnerships 
with  the  transit  community  through  the 
RTSWGs.  Through  this  effort,  TSA  and 
its  security  partners  will  improve  the 
collaborative  partnership  process  and, 
therefore,  the  effectiveness  of  the  TSGP. 

Description  of  Data  Collection 

The  respondents  to  this  proposed 
information  collection  are  the 
approximately  400  representatives  of 
eligible  transit  agencies,  local  law 
enforcement,  and  State  administrative 
agencies  that  partner  with  TSA  through 
RTSWGs  in  order  to  implement  the 
TSGP.  This  information  collection  will 
occur  over  approximately  nine  weeks  to 
elicit  maximum  response  rates. 

TSA  will  collect  the  information 
through  a  Web-based  survey.  All 
respondents  will  be  e-mailed  a  Web  site 
link  and  a  unique  password  in  order  to . 
take  the  survey.  The  same  set  of 
questions  will  be  asked  of  all 
respondents.  The  Web-based  survey  will 
take  approximately  45  minutes  to 
complete.  The  anticipated  one-time 
reporting  burden  for  the  survey  is  300 
annual  hours  (e.g.,  400  respondents 
multiplied  by  45  minutes  =  18000 
minutes  divided  by  60  (60  minutes  per 
hour)  equals  300  hours). 

The  information  collection  will  be 
designed  such  that  statistically 


significant  results  will  emerge;  these 
results  can  then,  in  turn,  inform  the 
structure  and  operation  of  the  TSGP, 
and,  potentially,  other  security 
partnerships. 

The  survey  will  consist  of  five  main 
sections  that  collect  opinions  about: 

1.  Part  I:  Regional  and  Entity  Threat: 
How  partners  view  the  threat  of 
terrorism  to  their  system  and  region  as 
compared  to  the  rest  of  the  nation. 

2.  Part  II:  Membership  and  Process  of 
the  RTSWG:  How  much  do  partners 
prioritize  security  and  how  do  they 
view  the  priorities  of  other  partners? 
What  does  each  of  the  partners  bring  to 
the  table  that  benefits  the  partnership? 
How  satisfied  are  partners  with  the 
process  and  structure  of  the  RTSWG? 

3.  Part  III:  Goals  and  Outcomes:  What 
are  the  goals  that  each  partner  has  in 
participating  in  the  RTSWG?  What  are 
the  perceived  outputs  of  the 
partnership?  What  are  the  key 
incentives  that  influence  the  success  of 
the  partnership? 

4.  Part  IV:  Other  Feedback:  What  is 
working  well,  and/or  what  could  be 
improved,  in  regard  to  the  RTSWGs  as  ' 
they  pertain  to  the  TSGP? 

5.  Part  V:  Demographics:  Is  your 
organization  a  member  of  a  RTSWG? 
Which  Tier  I  RTSWG  do  you  participate 
in?  At  what  level  do  you  represent  your 
organization  [e.g.,  security  staff, 
executive)?  Which  of  the  following  best 
characterizes  your  organization:  Federal, 
State,  transit  agency,  and/or  law 
enforcement? 

There  are  no  other  anticipated 
recordkeeping  and  reporting  burdens 
associated  with  this  information 
collection. 

Use  of  Results 

TSA  will  use  these  survey  results  to 
improve  TSGP  partnership  strategies, 
which  will,  in  turn,  improve  this  and 
other  grant  programs.  Demographic 
information  will  allow 
recommendations  to  be  made  for  the 
entire  program,  looking  nationally,  and 
for  each  of  the  eight  RTSWGs,  looking 
regionally.  Because  each  RTSWG 
operates  with  slight  differences,  the 
recommendations  that  result  from  the 
data  collection  will  enable  processes  in 
each  region  to  be  refined  so  that  the 
goals  of  each  partner  Eire  more 
adequately  addressed  by  the  results  of 
the  partnership,  as  appropriate.  To 
protect  anonymity,  demographic 
subgroup  results  will  only  be  reported  if 
there  are  at  least  10  individuals 
responding  from  that  subgroup. 
Demographic  subgroups  may  be 
geographic  (by  region)  or  organizational 
(type  of  organization,  e.g.,  Federal, 

State,  and/or  transit  agency). 


The  outcome  of  this  information 
collection  and  analysis  of  the  survey 
results  will  provide  several  findings 
where  improvements  may  be  made  for 
each  region.  Areas  that  are  actionable 
will  then  be  presented  generically  to  the 
regions  through  the  RTSWGs  and 
anticipated  changes  to  address  the 
issues  discussed. 

Issued  in  Arlington,  Virginia,  on  April  22, 
2009. 

Ginger  LeMay, 

Paperwork  Reduction  Act  Officer,  Office  of 
Information  Technology. 

[FR  Doc.  E 9— 9513  Filed  4-24-09;  8:45  am] 

BILLING  CODE  9110-05-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2008-1 240] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget:  OMB  Control  Numbers:  1625- 
0101, 1625-0102, and  1625-0103 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Thirty-day  notice  requesting 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  U.S.  Coast  Guard  is  forwarding  three 
Information  Collection  Requests  (ICRs), 
abstracted  below,  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget  (OMB)  requesting  an  extension 
of  its  approval  for  the  following 
collections  of  information:  (1)  1625- 
0101,  Periodic  Gauging  and  Engineering 
Analyses  for  Certain  Tank  Vessels  Over 
30  Years  Old;  (2)  1625-0102,  National 
Response  Resource  Inventory;  and  (3) 
1625-0103,  Mandatory  Ship  Reporting 
System  for  the  Northeast  and  Southeast 
Coasts  of  the  United  States.  Review  and 
comments  by  OIRA  ensure  we  only 
impose  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  May  27,  2009. 

ADDRESSES:  You  may  submit  comments 
identified  by  Coast  Guard  docket 
number  [USCG-2008-1 240]  to  the 
Docket  Management  Facility  (DMF)  at 
the  U.S.  Department  of  Transportation 
(DOT)  or  to  OIRA.  To  avoid  duplication, 
please  submit  your  comments  by  only 
one  of  the  following  means: 

(1)  Electronic  submission,  (a)  To  Coast 
Guard  docket  at  http:// 
www.regulation.gov.  (b)  To  OIRA  by  e- 
mail  via:  oira_submission@omb.eop.gov. 
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(2)  Mail  or  Hand  delivery,  (a)  DMF 
(M-30),  DOT,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590- 
0001.  Hand  deliver  between  the  hours  of 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-366-9329.  (b) 
To  OIRA,  725  17th  Street,  NW., 
Washington,  DC  20503,  attention  Desk 
Officer  for  the  Coast  Guard. 

(3)  Fax.  (a)  To  DMF,  202-493-2251. 

(b)  To  OIRA  at  202-395-6566.  To 
ensure  your  comments  are  received  in 
time,  mark  the  fax,  attention  Desk 
Officer  for  the  Coast  Guard. 

The  DMF  maintains  the  public  docket 
for  this  Notice.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  Notice  as 
being  available  in  the  docket,  will 
become  part  of  the  docket  and  will  be 
available  for  inspection  or  copying  at 
room  W12-140  on  the  West  Building 
Ground  Floor,  1200  New  Jersey  Avenue, 
SE.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  the  docket  on  the  Internet  at 
h  ttp :// www.regula tions.gov. 

Copies  of  the  ICRs  are  available 
through  the  docket  on  the  Internet  at 
http://www.regulations.gov . 
Additionally,  copies  are  available  from 
Commandant  (CG— 611),  U.S.  Coast 
Guard  Headquarters,  (Attn:  Mr.  Arthur 
Requina),  2100  2nd  Street,  SW., 
Washington,  DC  20593-0001.  The 
telephone  number  is  202-475-3523. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Arthur  Requina,  Office  of  Information 
Management,  telephone  202—475-3523 
or  fax  202—475-3929,  for  questions  on 
these  documents.  Contact  Ms.  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  202-366-9826,  for 
questions  on  the  docket. 

SUPPLEMENTARY  INFORMATION: 

The  Coast  Guard  invites  comments  on 
whether  these  ICRs  should  be  granted 
based  on  it  being  necessary  for  the 
proper  performance  of  Departmental 
functions.  In  particular,  the  Coast  Guard 
would  appreciate  comments  addressing: 
(1)  The  practical  utility  of  the 
collections;  (2)  the  accuracy  of  the 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  information  subject  to  the 
collections;  and  (4)  ways  to  minimize 
the  burden  of  collections  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  to  Coast  Guard  or  OIRA 
must  contain  the  OMB  Control  Number 
of  the  ICR.  They  must  also  contain  the 
docket  number  of  this  request,  [USCG 


2008-1240].  For  your  comments  to 
OIRA  to  be  considered,  it  is  best  if  they 
are  received  on  or  before  May  27,  2009. 

Public  participation  and  request  for 
comments:  We  encourage  you  to 
respond  to  this  request  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http:// 
www.regulations.gov.  They  will  include 
any  personal  information  you  provide. 
We  have  an  agreement  with  DOT  to  use 
their  DMF.  Please  see  the  “Privacy  Act” 
paragraph  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  the  docket 
number  [USCG-2008-1240],  indicate 
the  specific  section  of  the  document  to 
which  each  comment  applies,  providing 
a  reason  for  each  comment.  We 
recommend  you  include  your  name, 
mailing  address,  an  e-mail  address,  or 
other  contact  information  in  the  body  of 
your  document  so  that  we  can  contact 
you  if  we  have  questions  regarding  your 
submission.  Y  ou  may  submit  comments 
and  material  by  electronic  means,  mail, 
fax,  or  delivery  to  the  DMF  at  the 
address  under  ADDRESSES;  but  please 
submit  them  by  only  one  means.  If  you 
submit  them  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
them  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  In  response  to 
your  comments,  we  may  revise  the  ICR 
or  decide  not  to  seek  an  extension  of 
approval  for  this  collection.  The  Coast 
Guard  and  OIRA  will  consider  all 
comments  and  material  received  during 
the  comment  period. 

Viewing  comments  and  documents: 
Go  to  http://www.regulations.gov  to 
view  documents  mentioned  in  this 
Notice  as  being  available  in  the  docket. 
Enter  the  docket  number  [USCG-2008- 
1240]  in  the  Search  box,  and  click, 
“Go».”  You  may  also  visit  the  DMF  in 
room  Wl 2-140  on  the  West  Building 
Ground  Floor,  1200  New  Jersey  Avenue, 
SE.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  in  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  the 
Privacy  Act  statement  regarding  our 
public  dockets  in  the  January  17,  2008 
issue  of  the  Federal  Register  (73  FR 
3316). 

Previous  Request  for  Comments. 


This  request  provides  a  30-day 
comment  period  required  by  OIRA.  The 
Coast  Guard  has  published  the  60-day 
notice  (74  FR  6044,  February  4,  2009) 
required  by  44  U.S.C.  3506(c)(2).  That 
notice  elicited  no  comments. 

Information  Collection  Request. 

1.  Title:  Periodic  Gauging  and 
Engineering  Analyses  for  Certain  Tank 
Vessels  Over  30  Years  Old. 

OMB  Control  Number:  1625-0101. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Respondents:  Owners  and  operators 
of  certain  tank  vessels. 

Abstract:  Title  46  U.S.C.  section  3703 
authorizes  the  Coast  Guard  to  prescribe 
regulations  related  to  tank  vessels, 
including  design,  construction, 
alteration,  repair,  and  maintenance. 

Title  46  CFR  section  31.10-21a 
prescribes  the  regulations  related  to 
periodic  gauging  and  engineering 
analyses  for  certain  tank  vessels  over  30 
years  old. 

Forms:  None. 

Burden  Estimate:  The  estimated 
burden  has  decreased  from  13,688  hours 
to  9,918  hours  a  year. 

2.  Title:  National  Response  Resource 
Inventory. 

OMB  Control  Number:  1625-0102. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Respondents:  Oil  spill  removal 
organizations. 

Abstract:  Section  4202  of  the  Oil 
Pollution  Act  of  1990  (Pub.  L.  101-380) 
requires  the  Coast  Guard  to  compile  and 
maintain  a  comprehensive  list  of  spill 
removal  equipment.  This  collection 
helps  fulfill  that  requirement. 

Forms:  None. 

Burden  Estimate:  The  estimated 
burden  has  increased  from  1,236  hours 
to  1,296  hours  a  year. 

3.  Title:  Mandatory  Ship  Reporting 
System  for  the  Northeast  and  Southeast 
Coasts  of  the  United  States. . 

OMB  Control  Number:  1625-0103. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Respondents:  Operators  of  certain 
vessels. 

Abstract:  The  collection  involves 
ships’  reporting  by  radio  to  a  shore- 
based  authority  when  entering  the  area 
covered  by  the  reporting  system.  The 
.ship  will  receive,  in  return,  information 
to  reduce  the  likelihood  of  collisions 
between  themselves  and  Northern  Right 
Whales — an  endangered  species — in 
the  areas  established  with  critical- 
habitat  designation. 

Forms:  None. 

Burden  Estimate:  The  estimated 
burden  has  decreased  from  226  hours  to 
211  hours  a  year. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended. 
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Dated:  April  21,  2009. 

D.  T.  Glenn, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Command,  Control, 
Communications,  Computers  and 
Information  Technology. 

[FR  Doc.  E9-9535  Filed  4-24-09;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2009-0201] 

Navigation  Safety  Advisory  Council; 
Vacancies 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
Navigation  Safety  Advisory  Council 
(NAVSAC).  NAVSAC  provides  advice 
and  makes  recommendations  to  the 
Secretary  on  a  wide  range  of  issues 
related  to  the  prevention  of  collisions, 
rammings,  and  groundings.  This 
includes,  but  is  not  limited  to:  Inland 
and  International  Rules  of  the  Road, 
navigation  regulations  and  equipment, 
routing  measures,  marine  information, 
diving  safety,  and  aids  to  navigation 
systems. 

DATES:  Application  forms  should  reach 
us  on  or  before  June  19,  2009. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (CG-54121),  U.S.  Coast 
Guard,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001;  by  calling 
202-372-1532;  or  by  faxing  202-372- 
1929.  This  notice  is  also  available  in  our 
online  docket,  USCG-2009-0201,  at 
http:/ Avmi  .cegulations.gov.  Send  your 
completed  application  to  the  above 
street  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Sollosi,  Designated  Federal  Officer 
(DFO)  of  NAVSAC,  or  John  Bobb, 
Assistant  DFO;  telephone  202-372- 
1532,  fax  202-372-1929. 

SUPPLEMENTARY  INFORMATION:  The 
Navigation  Safety  Advisory  Council 
(NAVSAC)  is  a  Federal  advisory 
committee  under  5  U.S.C.  App.  (Pub.  L. 
92-463).  NAVSAC  provides  advice  and 
makes  recommendations  to  the 
Secretary  of  Homeland  Security  on  a 
wide  range  of  issues  related  to  the 
prevention  of  collisions,  rammings,  and 
groundings.  This  includes,  but  is  not 
limited  to:  Inland  and  International 
Rules  of  the  Road,  navigation 
regulations  and  equipment,  routing 


measures,  marine  information,  diving 
safety,  and  aids  to  navigation  systems. 

NAVSAC  meets  at  least  once  a  year  at 
Coast  Guard  Headquarters,  Washington, 
DC,  or  another  location  selected  by  the 
Coast  Guard.  It  may  also  meet  for 
extraordinary  purposes.  Its 
subcommittees  and  working  groups  may 
meet  to  consider  specific  problems  as 
required. 

Selected  individuals  will  serve  as 
either  Special  Government  Employees 
(SGE)  or  Representative  Members.  An 
SGE  Member  is  an  officer  or  employee 
of  the  executive  or  legislative  branch 
who  is  retained,  designated,  appointed, 
or  employed  to  perform  temporary 
duties  (either  on  a  full-time  or 
intermittent  basis)  for  not  to  exceed  130 
days  during  any  period  of  365 
consecutive  days.  The  definition  of  SGE 
also  includes  individuals  in  certain 
miscellaneous  positions,  who  are 
deemed  SGEs  without  regard  to  the 
number  of  days  of  service.  In  general, 
SGEs  provide  Federal  advisory 
committees  with  their  own  best 
independent  judgment  based  on  their 
individual  expertise.  ( See  18  U.S.C. 
202(a).) 

A  Representative  Member  is  an 
individual  who  is  not  a  Federal 
employee  (or  a  Federal  employee  who  is 
attending  in  a  personal  capacity),  who  is 
selected  for  membership  on  a  Federal 
advisory  committee  for  the  purpose  of 
obtaining  the  point  of  view  or 
perspective  of  an  outside  interest  group 
or  stakeholder  interest.  While 
representative  members  may  have 
expertise  in  a  specific  area,  discipline, 
or  subject  matter,  they  are  not  selected 
solely  on  the  basis  of  this  expertise,  but 
rather  are  selected  to  represent  the  point 
of  view  of  a  group  or  particular  interest. 
A  representative  member  may  represent 
groups  or  organizations,  such  as 
industry,  labor,  consumers  or  any  other 
recognizable  group  of  persons  having  an 
interest  in  matters  before  the  committee. 

We  will  consider  applications  for  six 
positions  that  expire  or  become  vacant 
in  November  2009.  Applications  will  be 
considered  from  persons  representing, 
insofar  as  practical,  the  following 
groups:  Four  persons  from  among 
recognized  experts  and  leaders  in 
-  organizations  having  an  active  interest 
•  in  the  Rules  of  the  Road  and  vessel  and 
port  safety;  and  two  persons  from 
among  professional  mariners, 
recreational  boaters  and  the  recreational 
boating  industry. 

Organizations  having  an  active 
interest  in  the  Rules  of  the  Road  and 
vessel  and  port  safety  are  considered  to 
include  organizations  representing 
vessel  owners  and  operators  of  vessels 
operating  on  international  waters  and/or 


the  inland  waters  of  the  United  States; 
the  Federal  and  State  maritime 
academies;  maritime  education  and 
training  institutions  teaching  Rules  of 
the  Road,  navigation,  and  electronic 
navigation;  and  organizations 
established  to  facilitate  vessel 
movement  and  navigational  safety. 
Members  from  these  organizations  are 
appointed  to  express  the  viewpoint  of 
the  organizations  listed  above  and  are 
SGEs  as  defined  in  section  202(a)  of  title 
18,  United  States  Code,  and  will  not  be 
appointed  as  Representative  Members. 

Professional  mariners  are  considered 
to  include  actively  working  or  retired 
mariners  experienced  in  applying  the 
Inland  and/or  International  Rules  as 
masters  or  licensed  deck  officers  of 
vessels  operating  on  international 
waters  or  the  inland  waters  of  the 
United  States,  and  federal  or  state 
licensed  pilots.  Recreational  boaters  and 
the  recreational  boating  industry  are 
specifically  identified  groups  that 
members  may  represent.  Members  from 
these  groups  are  appointed  to  express 
the  viewpoint  of  the  groups  listed  above 
in  which  they  serve  or  have  served  and 
are  not  SGEs  as  defined  in  section 
202(a)  of  title  18,  United  States  Code, 
and  will  be  appointed  as  Representative 
Members. 

All  individuals  meeting  the  above 
requirements  are  invited  to  apply.  Each 
member  serves  for  a  term  of  three  years. 
A  few  members  may  serve  consecutive 
terms.  All  members  serve  at  their  own 
expense  and  receive  no  salary  but 
receive  reimbursement  for  travel 
expenses  and  per  diem  expenses  from 
the  Federal  Government. 

In  support  of  the  policy  of  the  Coast 
Guard  on  gender  and  ethnic  diversity, 
we  encourage  qualified  women  and 
members  of  minority  groups  to  apply. 

If  you  are  selected  as  a  member  who 
represents  the  general  public,  we  will 
require  you  to  complete  a  Confidential 
Financial  Disclosure  Report  (OGE  Form 
450).  We  may  not  release  the  report  or 
the  information  in  it  to  the  public, 
except  under  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 
Only  the  Designated  Agency  Ethics 
Official  (DAEO)  or  the  DAEO’s 
designate  may  release  a  Confidential 
Financial  Disclosure  Report. 

If  you  are  interested  in  applying  to 
become  a  member  of  NAVSAC,  send  a 
completed  application  to  Commandant 
(CG-54121),  U.S.  Coast  Guard,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001.  Applications  should  reach 
us  on  or  before  June  19,  2009. 
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Dated:  April  20,  2009. 

W.A.  Muilenburg, 

Captain,  U.S.  Coast  Guard,  Office  of 
Waterways  Management. 

[FR  Doc.  E 9— 9534  Filed  4-24-09;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Broker  Self-Assessment  Outreach  Pilot 

AGENCY:  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  General  notice. 

SUMMARY:  This  document  announces  the 
commencement  of  the  Broker  Self- 
Assessment  (BSA)  Outreach  Pilot  (BSA 
Pilot).  The  BSA  pilot  is  voluntary  and 
is  intended  to  be  a  partnership  between 
U.S.  Customs  and  Border  Protection 
(CBP)  and  participating  customs 
brokers.  The  primary  goal  of  the  pilot  is 
to  facilitate  a  higher  level  of  broker 
compliance  with  CBP  laws  and 
regulations.  In  this  regard,  the  BSA  Pilot 
will  allow  for  customs  brokers  to 
ascertain  voluntarily  with  CBP  how  well 
they  comply  with  their  broker 
requirements,  provide  recognition  and 
support  to  participating  brokers,  and 
facilitate  legitimate  trade  so  that  CBP 
can  focus  on  higher-risk  trade 
enforcement  issues.  Under  this  program 
test,  participating  customs  brokers  will 
update  and  improve  internal  controls, 
perform  periodic  testing  of  these 
internal  controls,  and  disclose  to  CBP 
deficiencies  discovered  through  the 
testing.  Any  licensed  customs  broker, 
who  is  a  member  of  the  Customs-Trade 
Partnership  Against  Terrorism  IC- 
TP  AT)  and  who  meets  the  other 
eligibility  requirements  of  the  pilot,  may 
apply  to  participate.  After  closure  of  the 
application  period  and  review  of  the 
applications  received,  CBP  will  select  a 
limited  number  of  customs  brokers  to 
participate  in  the  BSA  Pilot.  This 
document  sets  forth  information  on  the 
application  process  and  the 
requirements  for  participation  in  the 
program  test. 

DATES:  Application  to  participate  in  this 
pilot  will  be  accepted  from  April  27, 
2009  through  May  27,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Harris,  Trade  Liaison,  Partnership 
Programs  Branch,  Trade  Facilitation  and 
Administration  Division,  Office  of 
International  Trade,  U.S.  Customs  and 
Border  Protection,  (202)  863-6069, 
BrokerSelfAssessment@cbp.dhs.gov. 
SUPPLEMENTARY  INFORMATION: 


Background 

U.S.  Customs  and  Border  Protection 
(CBP)  is  strongly  committed  to 
encouraging  members  of  the  trade 
community  to  meet  the  responsibilities 
of  complying  with  applicable  trade  laws 
and  regulations.  In  furtherance  of  this 
goal,  CBP  announced  the  Importer  Self- 
Assessment  (ISA)  program  on  June  17, 
2002,  in  a  general  notice  published  in 
the  Federal  Register  (67  FR  41298).  The 
ISA  program  is  a  trade  facilitation 
partnership  program  that  recruits  trade 
compliant  companies  in  order  to  reduce 
both  CBP  and  company  resources 
required  during  entry  and  post  entry, 
and  to  build  cooperative  relationships 
that  strengthen  compliance  with  trade 
laws.  The  ISA  program  is  based  on  the 
premise  that  importers  with  strong 
internal  controls  achieve  the  highest 
level  of  compliance  with  CBP  laws  and 
regulations,  and  provides  a  means  to 
recognize  and  support  importers  that 
have  implemented  such  systems.  The 
ISA  program  has  successfully  facilitated 
trade  by  strengthening  importer 
compliance  with  CBP  laws  and 
regulations  and  by  building  cooperative 
relationships  between  CBP  and 
participating  importers.  In  addition, 

CBP  announced  the  Importer  Self- 
Assessment  Product  Safety  Pilot  (ISA- 
PS)  program  on  October  29,  2008,  in  a 
general  notice  published  in  the  Federal 
Register  (73  FR  64356).  The  ISA-PS 
program  adopted  the  self-assessment 
principles  of  the  ISA  program  and  has 
allowed  for  a  voluntary  approach  to 
product  safety  compliance. 

Description  of  the  Broker  Self- 
Assessment  Outreach  Pilot 

Overview 

Based  on  the  effectiveness  of  the  ISA 
program,  CBP  is  initiating  a  new 
outreach  initiative  called  the  Broker 
Self-Assessment  (BSA)  Outreach  Pilot 
(BSA  Pilot).  This  voluntary  pilot  will 
allow  CBP  to  assist  and  facilitate  broker 
compliance  with  their  existing  statutory 
and  regulatory  requirements  under  19 
U.S.C.  1641  and  part  111  of  title  19  of 
the  Code  of  Federal  Regulations  (19  CFR 
part  111).1  In  this  respect,  CBP 
recognizes  the  importance  of  customs 
brokers  because  they  serve  as 
intermediaries  between  CBP  and  the 
trading  community  and  because  they 
have  played  a  significant  role  in  the 
success  of  various  CBP  commercial 
initiatives,  automation  efforts,  and 
security  programs. 

The  BSA  program  is  intended  to  be  a 
partnership  program  between  CBP  and 


1  Notwithstanding  this  pilot,  all  existing 
requirements  continue  to  apply. 


licensed  customs  brokers  that  will  build 
cooperative  relationships  and  ultimately 
strengthen  broker  compliance  with  trade 
laws.  The  BSA  program  will  utilize 
many  of  the  self-assessment  principles 
of  the  ISA  program  while  incorporating 
new  methodologies  that  will  provide  a 
more  flexible  approach  to  promoting 
broker  compliance.  In  this  regard,  the 
BSA  program  is  based  on  the  premise 
that  customs  brokers  with  strong 
internal  controls  achieve  the  highest 
level  of  compliance  with  CBP  laws  and 
regulations.  CBP  believes  that  the 
program  will  facilitate  legitimate  trade 
so  that  CBP  can  focus  on  higher-risk 
trade  enforcement  issues. 

All  licensed  customs  brokers  who  are 
current  members  of  the  Customs-Trade 
Partnership  Against  Terrorism  (C- 
TPAT)  and  who  meet  the  other 
eligibility  requirements  identified  in 
this  document  can  apply  to  participate 
in  the  BSA  Pilot  by  submitting  the 
information  and  documentation  set 
forth  below.  CBP  will  assess  the  broker 
submissions  to  determine  each 
applicant’s  readiness  to  assume  the 
responsibilities  of  the  BSA  Pilot.  BSA 
Pilot  applications  will  be  accepted  from 
April  27,  2009  to  May  27,  2009. 

BSA  Pilot  Participation  Requirements 

In  order  to  be  eligible  to  participate  in 
the  BSA  Pilot,  a  licensed  customs  broker 
must: 

1.  Be  a  licensed  customs  broker  for  a 
minimum  period  of  five  years. 

2.  Be  a  member  with  full  benefits  of 
the  C-TPAT. 

3.  Agree  to  comply  with  all  applicable 
CBP  laws  and  regulations. 

4.  Work  in  an  automated  environment 
through  the  Automated  Broker  Interface 
and  the  Automated  Commercial 
Environment. 

5.  Possess  a  broker  national  permit. 

6.  Have  and  maintain  a  system  of 
business  records  that  demonstrates  the 
accuracy  of  CBP  transactions. 

7.  Complete  a  BSA  Pilot 
Questionnaire  and  agree  to: 

a.  Continue  to  maintain  and  update  its 
internal  controls; 

b.  Perform  periodic  testing  of  its 
internal  control  system  based  on  risk; 

c.  Make  appropriate  adjustments  to 
the  internal  controls  system  with  an  eye 
toward  improvement; 

d.  Inform  CBP,  through  certain 
voluntary  disclosures  permitted  under 
the  BSA  Pilot,  of  deficiencies  identified 
in  periodic  testing;  and 

e.  Maintain  an  audit  trail  linking 
financial  records  to  entries  filed  with 
CBP. 
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Application  Process 

1.  Required  Information 

A  broker  who  meets  the  requirements 
set  forth  above  may  apply  to  participate 
in  the  BSA  Pilot  by  submitting  certain 
information  and  documentation  to  CBP. 
The  information  in  this  submission  will 
be  collectively  referred  to  as  the  “BSA 
Pilot  Application”  and  will  consist  of: 

a.  The  broker’s  license  number. 

b.  The  broker’s  legal  entity  type  [i.e., 
sole  proprietorship,  partnership, 
association  or  corporation). 

c.  The  name  of  the  individual 
qualifying  the  broker’s  license. 

d.  The  broker’s  national  permit 
number. 

e.  The  name  of  the  individual 
qualifying  the  broker’s  national  permit. 

,  f.  All  filer  codes  assigned  to  the 
broker. 

g.  All  associated  Importer  of  Record 
numbers  utilized  by  the  broker  with 
suffixes. 

h.  The  address  of  each  permitted 
district  office  with  the  name  of  the 
individual  qualifying  the  permit  in  each 
district. 

i.  An  organizational  chart  of  the 
brokerage  firm  which  includes  all 
permitted  district  offices. 

j.  The  volume  of  entries  by  entry  type 
code  processed  by  all  permitted  offices 
during  the  previous  12-month  period. 

k.  A  summary  of  the  broker’s  business 
operations  that  involve  interaction  with 
CBP. 

l.  A  statement  as  to  whether  the 
broker  participates  in  any  of  the 
following  CBP  programs: 

(1)  Periodic  Monthly  Statement; 

(2)  Automated  Clearing  House; 

(3)  Reconciliation; 

(4)  Electronic  Invoice  Processing/ 
Remote  Location  Filing; 

(5)  Pre-Arrival  Processing  system;  and 

(6)  Drawback. 

m.  A  description,  by  type  and  activity 
code,  of  the  customs  bonds  currently  on 
file  with  CBP. 

n.  A  statement  as  to  whether  the 
broker  has  a  waiver  in  place  pursuant  to 
19  CFR  111.19(d)(2)  and,  if  so,  a  list  of 
locations  subject  to  the  waiver.  A 
description  of  how  oversight  of 
permitted  district  offices  is  handled  and 
by  whom. 

o.  A  statement  as  to  whether  the 
broker  has  documented  policies  and 
procedural  manuals  relating  to  CBP 
business. 

2.  CBP  Review  of  BSA  Pilot  Application 
and  Acceptance  Into  Program 

After  closure  of  the  application 
period,  CBP  will  review  the  BSA  Pilot 
Applications  received.  CBP  plans  to 
select  a  limited  number  of  broker 


applicants  to  participate  in  the  BSA 
Pilot  who  are  representative  of  key 
sectors  of  the  brokerage  community  or 
whose  structure  and  processes  present 
potential  challenges.  Each  broker 
chosen  to  participate  will  be  provided 
with  a  BSA  Participation  Agreement 
and  BSA  Pilot  Questionnaire  for 
completion.  A  CBP  multi-disciplinary 
team  consisting  of  regulatory  auditors, 
national  account  managers,  and  other 
field  personnel  necessary  to  conduct  a 
review  will  then  visit  the  applicant  for 
a  consultation  to  discuss  and  review  the 
broker’s  internal  controls  on  how  they 
conduct  their  customs  business.  The 
purpose  of  the  consultation  will  be  to 
determine  if  the  applicant  has  sufficient 
and  adequate  controls  to  be  able  to 
assess  their  own  compliance  with  the 
statutory  and  regulatory  requirements  of 
19  U.S.C.  1641  and  19  CFR  part  111. 

The  broker  will  be  accepted  into  the 
BSA  Pilot  if  CBP  determines  the 
applicant’s  internal  controls  are 
maintained  and  updated  and  the 
applicant  is  prepared  to  perform 
periodic  testing  of  its  internal  control 
system  based  on  risk;  make  appropriate 
adjustments  to  the  internal  controls 
system  with  an  eye  toward 
improvement;  inform  CBP,  through 
certain  voluntary  disclosures  permitted 
under  the  BSA  Pilot,  of  deficiencies 
identified  in  periodic  testing;  and 
maintain  an  audit  trail  linking  financial 
records  to  entries  filed  with  CBP.  At  that 
time,  CBP  will  countersign  the  BSA 
Participation  Agreement.  If  a  broker 
does  not  maintain  these  obligations, 

CBP  reserves  the  Tight,  in  its  discretion, 
to  disqualify  a  broker  from  participation 
in  the  BSA  Pilot. 

Detailed  information  concerning  the 
BSA  Pilot  and  the  questionnaire  will  be 
available  on  the  CBP  Internet  Web  site 
at:  http://www.cbp.gov/xp/cgov/trade/ 
trade _programs/bsa. 

Evaluation  of  BSA  Pilot 

CBP  intends  to  review  the  BSA  Pilot 
within  one  year  after  its  effective  date  to 
measure  its  effects  and  achievements, 
and  recommend  whether  the  BSA 
program  will  become  a  permanent 
program. 

Dated:  April  22,  2009. 

Jayson  P.  Ahern, 

Acting  Commissioner,  U.S.  Customs  and 
Border  Protection. 

[FR  Doc.  E 9— 9551  Filed  4-24-09;  8:45  am] 
BILLING  CODE., 91 11-1 4-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2008-0333] 

Delaware  River  and  Bay  OilSpill 
Advisory  Committee;  Meeting 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Delaware  River  and  Bay 
Oil  Spill  Advisory  Committee 
(DRBOSAC)  will  meet  in  Philadelphia, 
PA  to  discuss  various  issues  to  improve 
oil  spill  prevention  and  response 
strategies  for  the  Delaware  River  and 
Bay.  This  meeting  will  be  open  to  the 
public. 

DATES:  The  Committee  will  meet  on 
Wednesday,  May  20,  2009,  from  10  a.m. 
to  1  p.m.  This  meeting  may  close  early 
if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  May  13,  2009. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  should  reach  the  Coast  Guard 
on  or  before  May  13,  2009. 

ADDRESSES:  The  Committee  will  meet  at 
Coast  Guard  Sector  Delaware  Bay,  1 
Washington  Ave.,  Philadelphia,  PA 
19147.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Gerald  Conrad,  Liaison  to  the 
Designated  Federal  Officer  (DFO)  of  the 
DRBOSAC,  at  the  address  above.  This 
notice  and  any  documents  identified  in 
the  SUPPLEMENTARY  INFORMATION  section 
as  being  available  in  the  docket  may  be 
viewed  online,  at  http:// 
www.regulations.gov,  using  docket 
number  USCG-2008-0333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Conrad,  Liaison  to  the  DFO  of 
the  DRBOSAC,  telephone  215-271- 
4824. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92-463). 

Agenda  of  the  Meeting 
The  agenda  for  the  May  20  meeting 
will  be  as  follows: 

(1)  Opening  comments. 

(2)  Introductions. 

(3)  Administrative  announcements. 

(4)  Oil  Spill  Response/Mitigation 
Presentations. 

(5)  Debriefs  from  each  DRBOSAC  Sub¬ 
committee. 

(6)  Public  comments. 

(7)  Future  Committee  business. 

(8)  Closing. 

More  information  and  detail  on  the 
meeting  will  be  available  at  the 
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committee  Web  site,  located  at  https:// 
homeport.  uscg.mil/drbosac.  Additional 
detail  may  be  added  to  the  agenda  up  to 
May  13,  2009. 

Procedural 

This  meeting  is  open  to  the  public. 

All  persons  entering  the  building  will 
have  to  present  identification  and  may 
be  subject  to  screening.  Please  note  that 
the  meeting  may  close  early  if  all 
business  is  finished. 

The  public  will  be  able  to  make  oral 
presentations  during  the  meeting  when 
given  the  opportunity  to  do  so.  The 
public  may  file  written  statements  with 
the  committee;  written  material  should 
reach  the  Coast  Guard  no  later  than  May 
13,  2009.  If  you  would  like  a  copy  of 
your  material  distributed  to  each 
member  of  the  committee  in  advance  of 
the  meeting,  please  submit  35  copies  to 
the  Liaison  to  the  DFO  no  later  than 
May  13,  2009. 

Please  register  your  attendance  with 
the  Liaison  to  the  DFO  no  later  than 
May  13,  2009. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities,  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  the 
Liaison  to  the  DFO  as  soon  as  possible. 

Dated:  April  20,  2009. 

David  L.  Scott, 

Captain,  U.S.  Coast  Guard,  Commander, 
Sector  Delaware  Bay,  Designated  Federal 
Officer. 

[FR  Doc.  E 9— 9536  Filed  4-24-09:  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Vendor  Outreach  Workshop  for  Small 
Businesses  in  the  Northwest  Region  of 
the  United  States 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Small  and 
Disadvantaged  Business  Utilization  of 
the  Department  of  the  Interior  is  hosting 
a  Vendor  Outreach  Workshop  for  small 
businesses  in  the  northwest  region  of 
the  United  States  that  are  interested  in 
doing  business  with  the  Department. 
The  Fish  and  Wildlife  Service,  Bureau 
of  Land  Management,  and  U.S. 
Geological  Survey  are  partnering  in  this 
exciting  event  that  will  promote  small 
business.  This  outreach  workshop  will 
review  market  contracting  opportunities 
for  the  attendees.  Business  owners  will 


be  able  to  share  their  individual 
perspectives  with  Contracting  Officers, 
Program  Managers  and  Small  Business 
Specialists  from  the  Department. 
Following  the  workshop,  businesses 
will  also  participate  in  a  matchmaking 
event  that  will  allow  businesses  to  talk 
with  Department  representatives  during 
roundtable  discussions. 

DATES:  The  workshop  will  be  held  on 
May  13,  2009,  from  8:30  a.m.  to  4  p.m. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Oregon  Convention  Center,  777 
N.E.  Martin  Luther  King  Jr.  Boulevard, 
Portland,  Oregon  97212.  Register  online 
at:  www.doi.gov/osdbu. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Oliver,  Director,  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
1849  C  Street,  NW„  MS  2252  MIB, 
Washington,  DC  20240,  telephone  877- 
375-9927. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Small  Business 
Act,  as  amended  by  Public  Law  95-507, 
the  Department  has  the  responsibility  to 
promote  the  use  of  small  and  small 
disadvantaged  business  for  its 
acquisition  of  goods  and  services.  The 
Department  is  proud  of  its 
accomplishments  in  meeting  its 
business  goals  for  small,  small 
disadvantaged,  8(a),  woman-owned, 
HUBZone,  and  service-disabled  veteran- 
owned  businesses.  In  Fiscal  Year  2008, 
the  Department  awarded  55  per  cent  of 
its  $2.6  billion  in  contracts  to  small 
businesses. 

This  fiscal  year,  the  Office  of  Small 
and  Disadvantaged  Business  Utilization 
is  reaching  out  to  our  internal 
stakeholders  and  the  Department’s  small 
business  community  by  conducting 
several  vendor  outreach  workshops.  The 
vendor  outreach  session  for  the 
southeast  region  was  held  in  the 
Atlanta,  Georgia,  on  February  11,  2009, 
at  the  Georgia  International  Convention 
Center.  The  Department’s  presenters 
will  focus  on  contracting  and 
subcontracting  opportunities  and  how 
small  businesses  can  better  market 
services  and  products.  Over  3,000  small 
businesses  have  been  targeted  for  this 
event.  If  you  are  a  small  business 
interested  in  working  with  the 
Department,  we  urge  you  to  register 
online  at:  www.doi.gov/osdbu  and 
attend  the  workshop. 

These  outreach  events  are  a  new  and 
exciting  opportunity  for  the 
Department’s  bureaus  and  offices  to 
improve  their  support  for  small 
business.  An  additional  outreach  event 


will  be  held  in  the  District  of  Columbia 
at  a  time  and  date  to  be  determined. 

Mark  Oliver, 

Director,  Office  of  Small  and  Disadvantaged 
Business  Utilization. 

[FR  Doc.  E 9-9492  Filed  4-24-09;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 
and  Related  Actions 

Nominations  for  the  following 
properties  being  considered  for  listing 
or  related  actions  in  the  National 
Register  were  received  by  the  National 
Park  Service  before  April  11,  2009. 
Pursuant  to  section  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.,  NW.,  2280, 
Washington,  DC  20240;  by  all  other 
carriers,  National  Register  of  Historic 
Places,  National  Park  Service,  1201  Eye 
St.,  NW.,  8th  floor,  Washington,  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  May  12,  2009. 

J.  Paul  Loether, 

Chief,  National  Register  of  Historic  Places/ 
National  Historic  Landmarks  Program. 

ARIZONA 
Maricopa  County 

McCullough-Price  House,  300  S.  Chandler 
Village  Dr.,  Chandler,  09000311 

ARKANSAS 

Clay  County 

Rector  Waterworks  Building,  703  S.  Main  St., 
Rector,  09000312 

Crittenden  County 

Highway  A-7,  Gilmore  to  Turrell,  (Arkansas 
Highway  History  and  Architecture  MPS), 
Old  US  63  between  Acwin  St.  in  Gilmore 
and  ditch  No.  2  in  Turrell,  Gilmore, 
09000313 

Logan  County 

Paris  Commercial  Historic  District,  Roughly 
bounded  by  N.  Express,  Short  Mountain, 

N.  First,  E.  Pine,  E.  and  W.  Academy  Sts., 
Paris,  09000314 

Phillips  County 

Battery  D  (Boundary  Expansion),  Address 
Restricted,  Helena-West  Helena,  09000317 
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Poinsett  County 

Highway  A-7,  Bridges  Historic  District, 
(Historic  Bridges  of  Arkansas  MPS)  Old  US 
63  over  Ditch  No.  1  and  its  reliefs,  Marked 
Tree,  09000318 

Highway  A-7,  Ditch  No.  6  Bridge,  (Historic 
Bridges  of  Arkansas  MPS)  E.  Davis  St.  over 
Ditch  No.  6  SE.  of  Steel  Bridge  Rd., 

Tyronza,  09000319 

Highway  A-7,  Tyronza  Segment,  (Arkansas 
Highway  History  and  Architecture  MPS) 
Old  US  63  between  Memphis  Ave.  and  the 
Tyronza  River,  Tyronza,  09000320 

Polk  County 

Mena  Commercial  Historic  District,  Mena  St. 
between  Port  Arthur  and  Gillham  Ave., 
Sherwood  Ave.  between  Mena  and 
DeQueen  St.,  and  US  71  S.  between  Mena, 
Mena,  09000321 

Pulaski  County 

Mitchell,  James,  School,  2410  S.  Battery  St., 
Little  Rock,  09000322 

Smith,  Morgan,  Dr.,  House,  5110  Stagecoach 
Rd.,  Little  Rock,  09000323 

Randolph  County 

Pocahontas  Commercial  Historic  District, 
Roughly  bounded  by  Rice,  Thomasville, 
Jordan  and  McDonald  Sts.,  Pocahontas, 
09000315 

St.  Francis  County 

Highway  B-l,  Little  Telico  Creek  Bridge, 
(Historic  Bridges  of  Arkansas  MPS)  SFC 
213  Rd.  over  Little  Telico  Creek,  Caldwell, 
09000316 

CONNECTICUT 
Hartford  County 

Connecticut  General  Life  Insurance  Company 
Headquarters,  900  Cottage  Grove  Rd., 
Bloomfield,  09000324 

GEORGIA 

Cobb  County 

Pace,  Solomon  and  Penelopy,  House,  3057 
Paces  Mill  Rd.,  Vinings,  09000325 

Douglas  County 

Basket  Creek  Cemetery,  7829  Capps  Ferry 
Rd.,  Douglasville,  09000326 

Henry  County 

Hooten,  James  and  Bertha,  House,  115 
Atlanta  St.,  McDonough,  09000327 

IDAHO 

Twin  Falls  County 

Salmon  Falls  Dam,  Three  Creek  Hwy, 
Rogerson,  09000328 

IOWA 

Buchanan  County 

Malek  Theatre,  116  2nd  Ave.  NE., 
Independence,  09000329  3 

MISSOURI 

Adair  County 

Kirksville  Courthouse  Square  Historic 
District,  200  block  N.  Franklin  St.,  100 
block  E.  Harrison  St.,  100  block  W. 
Harrison  St.,  Kirksville,  09000330 


NORTH  CAROLINA 

Cleveland  County 

West  Warren  Street  Historic  District,  Roughly 
bounded  by  W.  Warren,  McBrayer, 

Blanton,  and  Whisnant  Sts.,  Shelby, 
09000331 

Gates  County 

Sunbury  High  School,  101  NC  32  N., 

Sunbury,  09000332 

VIRGINIA 

Caroline  County 

Grove,  The,  33115  Mount  Gideon  Rd., 
Hanover,  09000333 

Danville  Independent  city,  Danville  Tobacco 
Warehouse  and  Residential  Historic 
District  (Boundary  Increase),  209  and  215 
Main  St.,  Danville,  09000334 

Fairfax  County 

Woodlawn  Quaker  Meetinghouse,  8990 
Woodlawn  Rd.,  Fort  Belvoir,  09000335 

Fauquier  County 

Bristersburg  Historic  District,  Area  including 
parts  of  Elk  Run  and  Bristersburg  Rds., 
Bristersburg,  09000336 

Sumerduck  Historic  District,  Area  including 
parts  of  Sumerduck  Rd.,  Sumerduck, 
09000337 

Patrick  County 

Barnard  Farm,  2878  VA  648,  Ararat, 
09000338 

Request  for  MOVE  has  been  made  for  the 

following  resource: 

NORTH  CAROLINA 

Dare  County 

Bodie  Island  Lifesaving/Coast  Guard  Station, 
S.  of  Nags  Head  on  NC  12,  Nags  Head, 
79000251 

[FR  Doc.  E9-9476  Filed  4-24-09;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Weekly  Listing  of  Historic  Properties 

Pursuant  to  (36  CFR  60.13(b,  c))  and 
(36  CFR  63.5),  this  notice,  through 
publication  of  the  information  included 
herein,  is  to  apprise  the  public  as  well 
as  governmental  agencies,  associations 
and  all  other  organizations  and 
individuals  interested  in  historic 
preservation,  of  the  properties  added  to, 
or  determined  eligible  for  listing  in,  the 
National  Register  of  Historic  Places  from 
March  9  to  March  13,  2009. 

For  further  information,  please 
contact  Edson  Beall  via:  United  States 
Postal  Service  mail,  at  the  National 
Register  of  Historic  Places,  2280, 
National  Park  Service,  1849  C  St.,  NW., 
Washington,  DC  20240;  in  person  (by 
appointment),  1201  Eye  St.,  NW.,  8th 


floor,  Washington,  DC  20005;  by  fax, 
202-371-2229;  by  phone,  202-354- 
2255;  or  by  e-mail, 

Edson_Beall@nps.gov. 

Dated:  April  21,  2009. 

J.  Paul  Loether, 

Chief,  National  Register  of  Historic  Places/ 
National  Historic  Landmarks  Program. 

Key:  State,  County,  Property  Name,  Address/ 
Boundary,  City,  Vicinity,  Reference  Number, 
Action,  Date,  Multiple  Name. 

ALABAMA 

Lee  County 

Sunny  Slope,  1031  S.  College  St.,  Auburn, 
08001116,  Listed,  3/12/09 

ARKANSAS 
Carroll  County 

Concord  School  House,  805  Co.  Rd.  309, 
Eureka  Springs  vicinity,  08001334,  Listed, 
3/09/09 

IOWA 

Polk  County 

Boyt  Company  Building,  210  Court  Ave.,  Des 
Moines,  09000108,  Listed,  3/10/09 

Sioux  County 

Hawarden  City  Hall,  Fire  Station  and 
Auditorium,  715  Central  Ave.,  Hawarden, 
09000107,  Listed,  3/10/09 

MISSISSIPPI 
Jefferson  County 

Hays  House,  18800  Hwy.  61  S.,  Lorman, 
09000111,  Listed,  3/10/09 

Lafayette  County 

South  Lamar  Historic  District,  S.  Lamar  Blvd. 
and  University  Ave.,  Oxford,  09000112, 
Listed,  3/10/09 

Montgomery  County 

Winona  Community  House,  113  Sterling  St., 
Winona,  09000113,  Listed,  3/10/09 

NEW  YORK 
Chautauqua  County 

Midway  Park,  NY  430,  Maple  Springs, 
09000133,  Listed,  3/13/09 

Greene  County 

Woodward  Road  Stone  Arch  Bridge, 
Woodward  Rd.,  E.  Durham,  09000134, 
Listed,  3/09/09 

New  York  County 

SHEARWATER  (schooner),  N.  Cove  Marina, 
New  York,  09000135,  Listed,  3/09/09 

Suffolk  County 

Tuthill-Lapham  House,  324  Sound  Rd.,  at 
comer  of  Sunset  Blvd.,  Wading  River, 
09000136,  Listed,  3/13/09 

TENNESSEE 

Knox  County 

Church  Street  Methodist  Church,  913  Henley 
St.,  Knoxville,  09000115,  Listed,  3/10/09 
(Knoxville  and  Knox  County  MPS) 


Federal  Register / Vol.  74,  No.  79 /Monday,  April  27,  2009 /Notices 


19107 


Roane  County 

Abston  Garage,  505  Winter  Gap  Ave.,  Oliver 
Springs,  09000117,  Listed,  3/10/09 

Sullivan  County 

Gammon  House,  324  6th  St.,  Bristol, 
09000119,  Listed,  3/10/09 

VIRGINIA 

Fauquier  County 

Hopefield,  6763  Airlie  Rd.,  Warrenton 
vicinity,  09000120,  Listed,  3/10/09 

Giles  County 

Pyne,  Q.M.,  Store,  168  Village  St.,  Eggleston, 
09000121,  Listed,  3/13/09 

Staunton  Independent  City 

Lee,  Robert  E.,  High  School,  274  Churchville 
Ave.,  Staunton,  09000122,  Listed,  3/10/09 

[FR  Doc.  E 9— 9478  Filed  4-24-09;  8:45  am] 

BILLING  CODE  P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1148  (Final)] 

Frontseating  Service  Valves  From 
China;  Determination 

On  the  basis  of  the  record 1  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  of  frontseating  service 
valves,  provided  for  principally  in 
subheading  8481.80.10  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  March  19,  2008 
(73  FR  16059)  following  receipt  of  a 
petition  filed  with  the  Commission  and 
Commerce  by  Parker-Hannifin  Corp.  of 
Cleveland,  OH.  The  final  phase  of  the 
investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by 
Commerce  that  imports  of  frontseating 
service  valves  from  China  were  being 
sold  at  LTFV  within  the  meaning  of 
section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  final  phase  of  the  Commission’s 
investigation  and  of  a  public  hearing  to 

1  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
November  21,  2008  (73  FR  70672).  The 
hearing  was  held  in  Washington,  DC,  on 
March  10,  2009,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  April  21, 
2009.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  4073 
(April  2009),  entitled  Frontseating 
Service  Valves  from  China:  Investigation 
No.  731— TA-1148  (Final). 

By  order  of  the  Commission. 

Issued:  April  21,  2009. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E 9— 9495  Filed  4-24-09;  8:45  am] 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health 
(MACOSH) 

AGENCY;  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  MACOSH  meeting,  notice  of. 

SUMMARY:  The  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH)  was  established 
under  Section  7  of  the  Occupational 
Safety  and  Health  (OSH)  Act  of  1970  to 
advise  the  Assistant  Secretary  of  Labor 
for  Occupational  Safety  and  Health 
Administration  (OSHA)  on  issues 
relating  to  occupational  safety  and 
health  in  the  maritime  industries.  The 
purpose  of  this  Federal  Register  notice 
is  to  announce  the  Committee  and 
workgroup  meetings  scheduled  for  May 
19-20,  2009. 

DATES:  The  workgroups  will  meet  on 
Tuesday,  May  19,  2009,  8:30  a.m.  to  5 
p.m.,  and  the  Committee  will  meet  on 
Wednesday,  May  20,  2009,  from  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  The  Committee  and 
workgroups  will  meet  at  the  Sheraton 
Anchorage  Hotel,  401  East  6th  Avenue, 
Anchorage,  AK  99501  ((907)  276-8700) 
in  the  Howard  Rock  conference  room. 
The  room  will  be  divided  into  two 
conference  areas  during  the  Shipyard 


and  Longshoring  workgroup  meetings. 
Mail  comments,  views,  or  statements  in 
response  to  this  notice  to  Danielle 
Watson,  Office  of  Maritime,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 

200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  phone  (202) 
693-1870;  fax  (202)  693-1663. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  about  MACOSH 
and  this  meeting,  contact:  Amy 
Wangdahl,  Acting  Director,  Office  of 
Maritime,  OSHA,  U.S.  Department  of 
Labor,  Room  N-3609,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
phone:  (202)  693-2066.  Individuals 
with  disabilities  wishing  to  attend  the 
meeting  should  contact  Danielle  Watson 
at  (202)  693-1870  no  later  than  May  5, 
2009,  to  obtain  appropriate 
accommodations. 

SUPPLEMENTARY  INFORMATION:  All 

MACOSH  meetings  are  open  to  the 
public.  All  interested  persons  are 
invited  to  attend  the  MACOSH  meeting 
at  the  time  and  location  listed  above. 

The  MACOSH  agenda  will  include:  an 
OSHA  activities  update;  a  review  of  the 
minutes  from  the  previous  meeting;  and 
reports  from  each  workgroup.  MACOSH 
may  also  discuss  the  following  topics 
based  on  the  workgroup  reports:  surface 
preparation  (Subpart  C,  painting  and 
coatings);  Safety  and  Health  Injury 
Prevention  Sheets  (SHIPS)  rigging 
guidance  document;  arc  flash  guidance; 
OSHA  webpage  development; 
commercial  fishing  industry  guidance; 
OSHA  quick  cards;  welding  guidance; 
break  bulk  cargo  safety  guidance;  safety 
zone  guidance;  and  speed  limits  in 
marine  terminals. 

Public  Participation:  Written  data, 
views,  or  comments  for  consideration  by 
MACOSH  on  the  various  agenda  items 
listed  above  should  be  submitted  to 
Danielle  Watson  at  the  address  listed 
above.  Submissions  received  by  May  5, 
2009,  will  be  provided  to  Committee 
members  and  will  be  included  in  the 
record  of  the  meeting.  Requests  to  make 
oral  presentations  to  the  Committee  may 
be  granted  as  time  permits. 

Authority:  This  notice  was  prepared  under 
the  direction  of  Jordan  Barab,  Acting 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Washington, 
DC  20210,  pursuant  to  Sections  6(b)(1)  and 
7(b)  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  655,  656),  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.  2), 
Secretary  of  Labor’s  Order  5-2007  (72  FR 
31160),  and  29  CFR  part  1912. 
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Signed  at  Washington,  DC,  this  21st  day  of 
April,  2009. 

Jordan  Barab, 

Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 

[FR  Doc.  E9-9518  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4510-26--P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

Notice  of  Inquiry  and  Request  for 
Comments  on  the  Topic  of  Facilitating 
Access  to  Copyrighted  Works  for  the 
Blind  or  Persons  With  Other 
Disabilities;  Notice  of  Public  Meeting 

AGENCY:  United  States  Copyright  Office, 
Library  of  Congress. 

ACTION:  Notice  of  inquiry  and  request  for 
comments;  Notice  of  public  meeting; 
Reopened. 

SUMMARY:  The  United  States  Copyright 
Office  (Copyright  Office)  and  the  United 
States  Patent  and  Trademark  Office 
(USPTO)  are  extending  the  time  in 
which  comments  and  reply  comments 
may  be  filed  on  the  topic  of  facilitating 
access  to  copyrighted  works  for  “blind 
or  other  persons  with  disabilities” 1  in 
connection  with  a  forthcoming  meeting 
of  the  Standing  Committee  on  Copyright 
and  Related  Rights  of  the  World 
Intellectual  Property  Organization. 

OATES:  Initial  comments  on  the  Notice 
of  Inquiry  and  Request  for  Comments 
are  due  5  p.m.  on  April  28,  2009.  Reply 
comments  are  due  5  p.m.  on  May  12, 
2009. 

ADDRESSES:  If  hand-delivered  by  a 
private  party,  an  original  and  five  copies 
of  a  comment  or  a  reply  comment 
should  be  brought  to  the  Library  of 
Congress,  U.S.  Copyright  Office,  Public 
Information  Office,  Room  LM—401,  101 
Independence  Avenue,  SE., 

Washington,  DC  20559,  between  8:30 
a.m.  and  5  p.m.  The  envelope  should  be 
addressed  as  follows:  Office  of  Policy 
and  International  Affairs,  U.S.  Copyright 
Office. 

If  delivered  by  a  commercial  courier, 
an  original  and  five  copies  of  a  comment 
or  reply  comment  must  be  delivered  to 
the  Congressional  Courier  Acceptance 
Site  (CCAS)  located  at  2nd  and  D 


1  Various  terms  are  used  formally  and  informally 
throughout  the  world.  When  inquiring  about 
experiences  within  the  United  States,  the  term  used 
in  this  Notice  of  Inquiry  is  that  which  appears  in 
U,S.  copyright  law.  See  17  U.S.C.  121(d)(2).  There, 
the  term  “blind  or  other  persons  with  disabilities’’ 
is  defined  to  include  individuals  who  are  eligible 
or  who  may  qualify  in  accordance  with  the  Act 
entitled  “An  Act  to  provide  books  for  the  adult 
blind,”  approved  March  3, 1931  (2  U.S.C.  135a;  46 
Stat.  1487). 


Streets,  NE.,  Washington,  DC,  between 
8:30  a.m.  and  4  p.m.  The  envelope 
should  be  addressed  as  follows:  Office 
of  Policy  and  International  Affairs,  U.S. 
Copyright  Office,  Room  LM-403,  James 
Madison  Building,  101  Independence 
Avenue,  SE.,  Washington,  DC  20559. 
Please  note  that  CCAS  will  not  accept 
delivery  by  means  of  overnight  delivery 
services  such  as  FEDEX,  United  Parcel 
Service,  or  DHL.  If  sent  by  mail 
(including  overnight  delivery  using  U.S. 
Postal  Service  Express  Mail),  an  original 
and  five  copies  of  a  comment  or  reply 
comment  should  be  addressed  to  U.S. 
Copyright  Office,  Office  of  Policy  and 
International  Affairs,  Copyright  GC/I  & 

R,  P.O.  Box  70400,  Washington,  DC 
20024. 

Electronic  submissions  may  be  made 
through  the  Copyright  Office  Web  site: 
h  ttp  ://www.  copyrigh  t. gov /docs/ sccr/ 
comments.  The  comment  form  for  initial 
comments  has  been  activated.  The 
comment  form  for  reply  comments  will 
be  activated  approximately  one  week 
prior  to  the  deadline.  All  comments 
submitted  electronically  must  be 
submitted  as  an  attachment,  and  must 
be  in  a  single  file  in  either  Adobe 
Portable  Document  File  (PDF)  format 
that  contains  searchable,  accessible  text 
(not  an  image);  Microsoft  Word; 
WordPerfect;  Rich  Text  Format  (RTF);  or 
ASCII  text  file  format.  The  maximum 
file  size  is  6  megabytes  (MB).  The 
attached  comment  must  include  the 
name  of  the  commenter.  There  is  a 
browse  button  on  the  form  that  will 
allow  commenters  to  attach  the 
comment  file  to  the  form  and  then  to 
submit  the  completed  form  to  the 
Copyright  Office.  The  Copyright  Office 
and  the  USPTO  intend  to  post  all 
comments  from  this  proceeding  on  the 
Copyright  Office  Web  site.  For 
comments  submitted  electronically,  the 
name  and  organization  of  the 
commenter  from  the  comment  form  will 
be  posted  together  with  the  entire 
attached  comment  document.  Other 
information  from  the  comment  form 
will  not  be  posted,  but  note  that  if  the 
same  information  is  included  in  the 
attached  document  it  will  be  available 
on  the  Copyright  Office  Web  site  as  part 
of  the  attachment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Pallante,  Associate  Register, 
Policy  and  International  Affairs,  or 
Michele  Woods,  Senior  Counsel  for 
Policy  and  International  Affairs,  by 
telephone  at  202-707-1027,  by 
facsimile  at  202-707-8366  or  by 
electronic  mail  at  mpall@loc.gov  or 
m  woo@loc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Copyright  Office  and  the 


United  States  Patent  and  Trademark 
Office  are  extending  the  comment  and 
reply  comment  periods  for  commenting 
on  the  topic  of  facilitating  access  to 
copyrighted  works  for  “blind  or  other 
persons  with  disabilities”  in  connection 
with  a  forthcoming  meeting  of  the 
Standing  Committee  on  Copyright  and 
Related  Rights  of  the  World  Intellectual 
Property  Organization.  This  action  is 
being  taken  in  order  to  allow  interested 
parties  adequate  time  to  give  input  on 
this  important  issue. 

Comments  are  due  by  5  p.m.  on  April 
28,  2009.  Reply  comments  are  due  by  5 
p.m.  on  May  12,  2009. 

Dated:  April  22,  2009. 

Maria  Pallante, 

Associate  Register  for  Policy  Er  International 
Affairs,  U.S.  Copyright  Office. 

[FR  Doc.  E 9-9526  Filed  4-22-09;  4:15  pm] 

BILLING  CODE  1410-30-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L.  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 

NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  May  27,  2009.  This 
application  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  as 
amended  by  the  Antarctic  Science, 
Tourism  and  Conservation  Act  of  1996, 
has  developed  regulations  for  the 
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establishment  of  a  permit  system  for 
various  activities  in  Antarctica  and 
designation  of  certain  animals  and 
certain  geographic  areas  a  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Antarctic  Specially  Protected 
Areas. 

The  applications  received  are  as 
follows: 

1.  Applicant — Permit  Application  No. 
2010-001;  Ross  Virginia,  6182  Steele 
Hall,  Dartmouth  College,  Hanover,  NH 
03755. 

Activity  for  Which  Permit  Is  Requested 

Enter  Antarctic  Specially  Protected 
Areas,  Take,  and  Import  into  the  USA. 
The  applicant  plans  to  enter  Cape  Bird, 
Ross  Island,  Cape  Crozier  (ASPA  124) 
and  Cape  Royds  (ASPA  121)  to  collect 
soil  and  moss  samples  and  point- 
measurements  of  CO2  flux  using  a 
LICOR  gas  analyzer.  The  applicant  will 
sample  these  ornithogenic  soils  and 
associated  microbial  and  plant  life 
(moss  and  algae)  to  address  the  variable 
stoichiometric  ratios  of  the  rookeries 
that  provide  a  contrast  to  the  soils  of  the 
McMurdo  Dry  Valleys,  whose  native  N 
and  P  contents  are  much  lower  and  are 
largely  determined  by  landscape  history 
(N  deposition,  P  weathering)  and  glacial 
till  provenance.  The  variation  in  native 
soil  N  and  P  content  may  influence  the 
ability  of  soil  communities  to  respond  to 
changes  in  nutrient  availability 
associated  with  environmental  change. 

Location 

Cape  Bird,  Ross  Island,  Cape  Crozier 
(ASPA  124)  and  Cape  Royds  (ASPA 
121). 

Dates 

December  10,  2009  to  February  2, 
2010. 

Nadene  G.  Kennedy, 

Permit  Officer,  Office  of  Polar  Programs. 

[FR  Doc.  E9-9510  Filed  4-24-09;  8:45  am] 

BILLING  CODE  7555-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-2008-0500] 

Proposed  Revisions  to  the  License 
Renewal  Interim  Staff  Guidance 
Process  and  Regulatory  Issue 
Summary  2007-16;  Granting  of 
Request  To  Extend  the  Comment 
Period 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Granting  of  request  to  extend 
the  comment  period. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Matthew  Homiack,  Division  of  License 
Renewal,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555"- 
0001;  telephone  301—415-1683;  or  e- 
mail  to  Matthew.Homiack@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  NRC  published  in  the  Federal 
Register,  74  FR  13272,  on  March  26, 
2009,  a  request  for  public  comment  on 
proposed  revisions  to  the  License 
Renewal  Interim  Staff  Guidance  (LR- 
ISG)  Process  and  NRC  Regulatory  Issue 
Summary  (RIS)  2007-16, 
“Implementation  of  the  Requirements  of 
10  CFR  54.37(b)  for  Holders  of  Renewed 
Licenses.”  The  proposed  LR-ISG 
process  revision  incorporates  changes  to 
the  existing  process  dated  December  12, 
2003,  and  basic  framework  for 
developing  and  implementing  LR-ISGs. 
The  proposed  RIS  revision  clarifies  the 
role  of  the  LR-ISG  process  for  including 
“newly  identified”  systems,  structures, 
and  components  in  accordance  with 
Section  54.37(b)  of  Title  10,  Part  54, 
“Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants,”  of 
the  Code  of  Federal  Regulations  (10  CFR* 
54.37(b)).  After  the  NRC  staff  considers 
any  public  comments,  it  will  make  a 
final  determination  regarding  the 
proposed  revisions  to  the  LR-ISG 
process  and  RIS  2007-16. 

II.  Further  Information 

The  NRC  staff  requested  receipt  of 
comments  on  the  proposed  LR-ISG 
process  and  RIS  revisions  by  April  27, 
2009.  By  this  action,  the  NRC  staff  is 
extending  the  comment  period  until 
May  27,  2009.  Comments  received  after 
May  27,  2009,  will  be  considered,  if  it 
is  practical  to  do  so,  but  the  NRC  staff 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

III.  Request  To  Extend  the  Comment 
Period 

Basis  for  the  Request 

By  letter  dated  April  6,  2009,  the 
Nuclear  Energy  Institute  (NEI)  requested 
the  following  extension: 

“On  March  26,  2009,  a  Federal 
Register  Notice  was  issued  to  request 
public  comments  on  draft  Revisions  to 
the  License  Renewal  Interim  Staff 
Guidance  Process  (LR-ISG)  and 
Regulatory  Issue  Summary  (RIS)  2007- 
16.  The  Federal  Register  notice 
requested  comments  on  these 
documents  by  April  27,  2009.  We 
believe  the  industry  will  have 
substantive  comments  on  these 


documents  and  feel  that  it  would  be 
beneficial  to  discuss  the  draft  LR-ISG 
and  the  RIS  in  our  next  quarterly  license 
renewal  meeting  (scheduled  for  April 
28,  2009)  before  submitting  our 
comments.  Therefore,  we  respectfully 
request  an  extension  of  the  April  27  date 
until  May  29  to  allow  discussion  with 
the  Staff  and  time  to  collect  industry 
comments  after  that  discussion.” 

Response  to  Request 

The  request  for  an  extension  to  the 
comment  period  is  approved  for  30 
days. 

The  NRC  staff  understands  that 
industry  stakeholders  may  have 
substantive  comments  on  the  proposed 
document  revisions.  The  NRC  staff 
agrees  that  discussions  at  a  public 
meeting  could  be  beneficial  so  that  NEI 
and  other  stakeholders  can  better 
prepare  and  submit  their  comments. 

The  NRC  staff  believes  that  these 
comments  could  be  helpful  in  finalizing 
the  revised  LR-ISG  process  and  RIS 
2007-16.  Therefore,  the  staff  is 
approving  a  30-day  extension  to  the 
original  public  comment  period,  with 
the  public  comment  period  to  end  on 
May  27,  2009.  The  staff  plans  to  discuss 
the  two  documents  with  the  NEI  at  a 
public  meeting  on  April  29,  2009,  from 
1  p.m.  to  3  p.m.,  at  NRC’s  headquarters 
in  Rockville,  MD.  The  public  will  be 
provided  the  opportunity  to  participate  ‘ 
in  this  meeting  prior  to  its  closing. 
Interested  members  of  the  public  may 
participate  by  teleconference. 

Additional  details  are  available  in  the 
meeting  notice  available  on  the  NRC’s 
public  Web  site  at  http:// 
adamswebsearch.nrc.gov/idm  ws/ 
ViewDocBy Accession 
,asp?AccessionNumber=ML090830226. 

Members  of  the  public  are  invited  and 
encouraged  to  submit  comments 
electronically  to  http:// 
www.regulations.gov.  Search  on  Docket 
ID:  NRC-2008-0500  and  follow  the 
instructions  for  submitting  comments. 
Comments  may  also  be  sent  by  mail  to 
Michael  Lesar,  Chief,  Rulemaking  and 
Directives  Branch,  Mail  Stop  TWB-05- 
B01M,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Requests  for  technical  information 
may  be  directed  to  the  NRC  contact,  Mr. 
Matthew  Homiack,  Division  of  License 
Renewal,  Office  of  Nuclear  Reactor 
Regulation,  at  (301)  415-1683,  or  e-mail 
to  Matthew.Homiack@nrc.gov. 

You  can  access  publicly  available 
documents  related  to  the  March  26, 

2009,  notice  using  the  following 
methods: 

Regulations.gov:  Documents  related  to 
this  notice,  including  public  comments, 
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are  accessible  at  http:// 
www.regulations.gov,  by  searching  on 
Docket  ID:  NRC-2008-0500. 

NRC’s  Electronic  Reading  Room: 
Electronic  copies  of  the  proposed 
revisions  to  the  LR-ISG  process  and  RIS 
2007-16  are  available  through  the  NRC’s 
Electronic  Reading  Room  on  the  NRC’s 
public  Web  site.  The  proposed  LR-ISG 
process  revision  can  be  found  under 
tracking  number  LR-ISG-2007-01 
under  the  “License  Renewal”  heading  at 
http .7 Vwww.nrc.gov/rea  ding-rm/ doc- 
collections /isg.  The  proposed  revision  to 
RIS  2007-16  can  be  found  under  the 
“Documents  for  Comment”  heading  at 
h  tip .7 Zwww.  nrc.gov/reading-rm/ doc- 
collections/ gen-comm. 

NRC’s  Public  Document  Room  (PDR): 
The  public  may  examine  and  have 
copied  for  a  fee,  publicly  available 
documents  at  the  NRC’s  PDR,  Public 
File  Area  0-1F21,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
Maryland. 

NRC’s  Agencywide  Documents  Access 
and  Management  System  (ADAMS): 
Publicly  available  documents  created  or 
received  at  the  NRC  after  November  1, 
1999,  are  available  electronically  at  the 
NRC’s  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm/ adams.html.  From  this  site,  the 
public  can  gain  entry  into  ADAMS, 
which  provides  text  and  image  files  of 
NRC’s  public  documents.  The  proposed 
revisions  to  the  LR-ISG  process  and  RIS 
are  available  under  ADAMS  Accession 
Nos.  ML082180346  and  ML083500028, 
respectively.  If  you  do  not  have  access 
to  the  Internet  or  if  there  are  any 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  reference  staff 
at  1-800-397-4209,  301^115-4737,  or 
by  e-mail  at  PDR.Resource@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  April  2009. 

For  the  Nuclear  Regulatory  Commission. 

Brian  E.  Holian, 

Director,  Division  of  License  Renewal,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  E 9-9504  Filed  4-24-09;  8:45  am] 

BILLING  CODE  7590-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for 
Determination  of  Substantial  Damage 
With  Respect  to  the  Cessation  of  the 
Obligation  To  Contribute  by  USF  Red 
Star,  Inc.,  to  the  Freight  Drivers  and 
Helpers  Local  Union  No.  557  Pension 
Fund 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 


ACTION:  Notice  of  Pendency. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  (“PBGC”)  has 
received  a  request  from  the  Freight 
Drivers  and  Helpers  Local  Union  No. 

557  Pension  Fund  for  a  determination  of 
substantial  damage  under  section 
4203(d)(4)  of  the  Employee  Retirement 
Income  Security  Act,  as  amended 
(“ERISA”),  with  respect  to  the  cessation 
of  covered  operations  under  the  plan  by 
USF  Red  Star,  Inc.  Section  4203(d) 
provides  a  special  withdrawal  rule  for 
cessations  of  the  obligation  to  contribute 
or  the  cessation  of  operations  involving 
plans  and  employers  in  the  trucking 
industry.  Under  that  special  rule,  an 
employer  ceasing  covered  operations  is 
considered  not  to  have  withdrawn  from 
the  plan  if  certain  conditions  are  met. 

One  of  these  conditions  is  the  employer 
must  furnish  a  bond  or  deposit  money 
in  escrow  with  a  bank  or  financial 
institution  satisfactory  to  the  plan.  After 
the  bond/escrow  requirement  has  been 
satisfied,  the  PBGC  may  make  a 
determination  under  section  4203(d)(4) 
that  the  cessation  has  caused  substantial 
damage  to  the  plan’s  contribution  base, 
in  which  case  the  employer  will  be 
treated  as  having  withdrawn  from  the 
plan  and  the  bond/escrow  will  be  paid 
to  the  plan.  In  making  a  determination, 
PBGC  will  consider  the  cessation  of  the 
obligation  to  contribute  or  cessation  of 
covered  operations  by  other  employers. 
Thus,  a  determination  in  any  one  case 
may  affect  other  cases  involving  the 
same  plan.  The  purpose  of  this  notice  is 
to  advise  interested  persons  of  this 
request  for  such  a  determination  and  to 
solicit  their  views  on  it. 

DATES:  Comments  must  be  submitted  on 
or  before  May  15,  2009,  to  be  assured  of 
consideration. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Pension  Benefit 
Guaranty  Corporation,  Office  of  the 
Chief  Counsel,  1200  K  Street,  NW., 
Washington,  DC  20005-4026.  The 
request  for  a  finding  of  substantial 
damage  and  the  comments  received  will 
be  available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  Suite  1100,  at  the 
above  address,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Field,  Attorney,  Office  of  the  Chief 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW., 
Washington,  DC  20005-4026;  telephone 
202-326-4000,  ext.  3987  (202-326-4179 
for  TTY  and  TDD).  These  are  not  toll- 
free  numbers. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  4203(a)  of  ERISA  defines  a 
complete  withdrawal  from  a 
multiemployer  plan  as  the  permanent 
cessation  of  the  obligation  to  contribute 
under  the  plan  or  the  permanent 
cessation  of  all  covered  operations 
under  the  plan. 

Section  4203(d)  of  ERISA,  however, 
provides  a  special  withdrawal  liability 
rule  for  plans  in  the  trucking  industry. 
That  industry,  for  purposes  of  this  rule, 
is  considered  to  include  the  long  and 
short  haul  trucking  industry,  the 
household  goods  moving  industry,  and 
the  public  warehousing  industry.  The 
rule  is  limited  to  trucking  plans  in 
which  substantially  all  of  the 
contributions  required  are  made  by 
employers  primarily  engaged  in  the 
trucking  industry.  The  rule  is  also 
limited  to  trucking  employers,  i.e.,  those 
employers  that  have  an  obligation  to 
contribute  under  a  trucking  plan 
primarily  for  work  in  the  trucking 
industry. 

Under  section  4203(d),  a  trucking 
employer  will  not  be  considered  to  have 
withdrawn  from  a  plan  within  the 
meaning  of  a  trucking  industry  plan 
merely  because  the  employer 
permanently  ceases  to  have  an 
obligation  to  contribute  under  the  plan 
or  permanently  ceases  all  covered 
operations  under  the  plan,  if  certain 
conditions  are  met.  One  condition  is 
that  the  employer  must  not  continue  to 
perform  work  within  the  jurisdiction  of 
the  plan.  Another  condition  is  that  the 
employer  must  furnish  a  bond  or 
establish  an  escrow  account  in  an 
amount  equal  to  50  percent  of  its 
withdrawal  liability. 

After  the  bond  is  posted  or  the  escrow 
is  established,  the  PBGC  may,  within  60 
months  after  the  cessation  of  the 
employer’s  covered  operations  or 
obligation  to  contribute,  make  a 
determination  about  whether  the 
cessation  (considered  together  with  any 
cessations  by  other  employers) 
substantially  damaged  the  plan’s 
contribution  base.  If  the  PBGC  makes  a 
finding  under  section  4203(d)(4)  that  the 
contribution  base  has  suffered 
substantial  damage,  the  employer  will 
be  treated  as  having  withdrawn  from  the 
plan  on  the  date  when  the  obligation  to 
contribute  or  covered  operations  ceased. 
In  that  event,  the  bond  or  escrow  will 
be  paid  to  the  plan,  and  the  employer 
will  be  liable  for  the  remainder  of  the 
withdrawal  liability.  If  the  PBGC  makes 
a  finding  under  section  4203(d)(5)  that 
no  substantial  damage  has  occurred,  or 
if  it  does  not  make  a  finding  of 
substantial  damage  under  section 
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4203(d)(4)  within  the  60-month  period 
referred  to  above,  the  bond  will  be 
canceled  or  the  escrow  refunded,  and 
the  employer  will  have  no  further 
liability  with  respect  to  the  cessation. 

As  stated  above,  each  cessation  must 
be  considered  within  the  context  of 
other  cessations  under  the  same  plan  in 
determining  its  effect  on  the  plan’s 
contribution  base.  Thus,  the  treatment 
afforded  one  employer’s  cessation  of  the 
obligation  to  contribute  may  affect  the 
treatment  given  a  cessation  by  another 
employer.  Accordingly,  not  only  the 
plan  and  employer  involved  in  a 
particular  case,  but  other  present  and 
former  contributing  employers,  and 
participants  and  beneficiaries,  may  have 
an  interest  in  the  outcome  of  a  request 
for  a  determination  of  substantial 
damage  or  no  substantial  damage. 

The  Request 

The  Freight  Drivers  and  Helpers  Local 
Union  No.  557  Pension  Fund  (the 
“Fund”)  has  requested  a  determination 
that  the  cessation  of  the  obligation  to 
contribute  by  USF  Red  Star,  Inc.  (“Red 
Star”),  together  with  cessations  by  other 
employers,  has  resulted  in  substantial 
damage  to  the  Fund’s  contribution  base. 
In  the  request,  the  Fund  represents  that: 

1.  The  Fund  is  a  trucking  industry 
plan  within  the  meaning  of  section 
4203(d)(2),  with  over  85  percent  of  its 
contributing  employers  engaged  in  the 
trucking  industry  and  over  85  percent  of 
its  contributions  coming  from  those 
employers.  Red  Star  was  a  trucking 
industry  employer  that  operated  for 
approximately  25  years  in  the 
Baltimore,  Maryland  area. 

2.  On  May  23,  2004,  Red  Star  ceased 
the  trucking  operations  for  which  it  was 
obligated  to  contribute  to  the  Fund.  The 
Fund  assessed  withdrawal  liability 
against  Red  Star  in  the  amount  of 
$11,756,604. 

3.  In  May  2005,  Red  Star  became  part 
of  the  Yellow-Roadway  control  group, 
and  its  parent  is  YRC  Regional 
Transportation.  YRC  Regional 
Transportation  established  a  letter  of 
credit  with  Bank  of  America  on 
February  16,  2007,  in  the  amount  of 
$3,840,154.74.  (The  Fund  represents 
that,  in  a  decision  dated  February  27, 
2009,  an  arbitrator  ruled  that  Red  Star 
did  not  fail  to  timely  post  security  and 
that  it  may  do  so  now.) 

4.  The  Fund  represents  that  the 
cumulative  effect  of  Red  Star’s  ceasing 
to  have  an  obligation  to  contribute  to  the 
Fund  caused  substantial  damage  based 
on  the  following  particulars: 

A.  Decline  in  active  population — The 
reported  active  population  on  the 
Fund’s  2007  Form  5500,  Schedule  B, 
was  567.  The  number  of  active 


participants  shows  a  45  percent  drop 
from  1997  to  2004,  as  the  active 
participant  count  fell  from  1,217  in  1997 
to  671  in  2004,  while  the  retiree  and 
deferred  participant  population 
remained  stable,  going  from  2,357 
participants  in  1997  to  2,348 
participants  2004  (it  was  at  2,311 
participants  in  2006). 

B.  Decline  in  hours  of  contributions — 
The  number  of  hours  for  which 
contributions  are  required  to  be  made 
(i.e.,  the  contribution  base  units)  have 
fallen  48  percent  since  2000.  For  the 
plan  year  ending  December  21,  2000, 
there  were  2,091,015  hours  of 
contributions:  in  2004,  the  year  of 
withdrawal,  contributions  fell  to 
1,207,486  hours;  and  in  2006  the  drop 
was  to  1,083,042  hours. 

C.  Decline  in  the  number  of 
contribution  employers — In  1985,  the 
Fund  had  56  employers.  In  1990,  there 
were  33  employers.  By  2000,  there  were 
19  employers,  and,  in  2005,  there  were 
only  13  employers. 

D.  Decline  in  contribution  base — Red 
Star  was  approximately  21  percent  of 
the  contribution  base  in  the  years 
leading  up  to  its  2004  withdrawal,  with 
an  individual  five-year  contribution 
base  of  $6,619,040.  The  contribution 
base  was  $31,047,940  for  all  employers 
in  the  same  period.  Further,  for  all 
employers,  the  five-year  contribution 
base  as  of  the  end  of  2001  was 
$35,102,710,  and,  as  of  the  end  of  2006, 
was  $23,830,654. 

E.  Investment  losses — In  2000,  the 
Fund  had  $174,305,491  in  assets.  In 
2002  the  amount  was  $139,746,646.  As 
of  2006,  the  assets  were  $164,573,989. 
The  latest  asset  figure,  which  was  used 
in  the  certification  of  critical  status  that 
the  Fund’s  actuary  made  on  March  31, 
2009,  was  a  projection  of  $119,256,121, 
as  of  January  1,  2009. 

F.  Unfunded  vested  benefits — The  ' 
Fund  was  fully  funded  from  1995  to 
2000.  In  2001  The  Fund’s  unfunded 
vested  benefits  for  withdrawal  liability 
purposes  were  $22,428,786.  The 
corresponding  amount  for  2004  was 
$69,511,407,  and  for  the  end  of  2006 
was  $61,167,323.  For  its  2009 
certification  of  critical  status,  the  Fund 
reported  $119,256,121,  in  assets,  and  a 
present  value  of  benefits  equaling 
$50,833,707,  for  active  participants,  and 
$166,256,970,  for  non-active 
participants.  That  certification  projects 
an  accumulated  funding  deficiency 
under  section  431  of  the  Internal 
Revenue  Code  of  $9.2  million  for  the 
2012  plan  year.  The  net  funding  charges 
for  that  year  are  about  $20  million; 
projected  contributions  are  $5.5  million 
and  the  projected  credit  balance  at  the 
beginning  of  the  year  is  $4.5  million. 


Thus,  contributions  for  the  2012  plan 
year  would  have  to  triple  in  order  to 
avoid  a  funding  deficiency. 

Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
pending  request  to  the  PBGC  to:  Suite 
930,  Attn:  Multiemployer  Coordinator, 
at  the  above  address.  All  comments  will 
be  made  part  of  the  record.  Comments 
received,  as  well  as  the  relevant 
information  submitted  in  support  of  the 
request,  will  be  available  for  public 
inspection  in  Suite  1100  at  the  above 
address. 

Issued  at  Washington,  DC,  on  this  21st  day 
of  April  2009. 

Vincent  K.  Snowbarger, 

Acting  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  E 9-9515  Filed  4-24-09;  8:45  am] 

BILLING  CODE  7708-01-P 


POSTAL  SERVICE 

Board  of  Governors;  Sunshine  Act 
Meeting 

DATE  AND  TIME:  Monday,  May  4,  2009,  at 
6  p.m.;  Tuesday,  May  5,  2009,  at  10 
a.m.;  Wednesday,  May  6,  2009,  at  8:30 
a.m. 

PLACE:  Washington,  DC,  at  U.S.  Postal 
Service  Headquarters,  475  L’Enfant 
Plaza,  SW.,  in  the  Benjamin  Franklin 
Room. 

STATUS:  May  4  at  6  p.m. — Closed;  May 
5  at  10  a.m. — Closed;  May  6  at  8:30 
a.m. — Open. 

Matters  To  Be  Considered 

Monday,  May  4  at  6  p.m.  (Closed) 

1.  Financial  Matters. 

2.  Strategic  Issues. 

3.  Pricing. 

4.  Personnel  Matters  and 
Compensation  Issues. 

5.  Governors’  Executive  Session — 
Discussion  of  prior  agenda  items  and 
Board  Governance. 

Tuesday,  May  5  at  10  a.m.  (Closed) 

1.  Continuation  of  Monday’s  closed 
session  agenda. 

Wednesday.  May  6  at  8:30  a.m.  (Open) 

1.  Call  to  Order  and  Approval  of 
Minutes  of  Previous  Meetings. 

2.  Remarks  of  the  Chairman  of  the 
Board. 

3.  Recognition  of  Former  Board 
Chairman. 

4.  Remarks  of  the  Postmaster  General 
and  CEO. 

5.  Committee  Assignments  and 
Committee  Reports. 
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6.  Quarterly  Report  on  Service 
Performance. 

7.  Quarterly  Report  on  Financial 
Performance. 

8.  Tentative  Agenda  for  the  June  22, 
23  and  24,  2009,  meeting  in 
Washington,  DC,  and  Adjourn. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Julie  S.  Moore,  Secretary  of  the  Board, 
U.S.  Postal  Service,  475  L’Enfant  Plaza, 
SW„  Washington,  DC  20260-1000. 
Telephone  (202)  268-4800. 

Julie  S.  Moore, 

Secretary. 

[FR  Doc.  E 9-9595  Filed  4-23-09;  4:15  pm] 

BILLING  CODE  7710-12-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-1030  (Sub-No.  IX)] 

Huron  &  Eastern  Railway  Company, 

Inc. — Abandonment  Exemption — in 
Shiawassee  County,  Ml 

On  April  7,  2009,  Huron  &  Eastern 
Railway  Company,  Inc.  (HESR)  filed 
with  the  Board  a  petition  under  49 
U.S.C.  10502  for  exemption  from  the 
provisions  of  49  U.S.C.  10903  to 
abandon  a  2.5-mile  rail  line  between 
milepost  0.0,  at  Owosso,  and  milepost 
2.5,  the  end  of  the  line,  in  Shiawassee 
County,  MI.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  488.41 
and  48867,  and  includes  the  station  of 
Owosso  Jet. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  HESR’s  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  July  24,  2009. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,500  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 


due  no  later  than  May  18,  2009.  Each 
trail  use  request  must  be  accompanied 
by  a  $200  filing  fee.  See  49  CFR 
1002.2(f)(2  7). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-1030 
(Sub-No.  IX),  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  395  E 
Street,  SW.,  Washington,  DC  20423- 
0001;  and  (2)  Melanie  B.  Yashin,  600 
Baltimore  Ave.,  Suite  301,  Towson,  MD 
21204.  Replies  to  the  petition  are  due  on 
or  before  May  18,  2009. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board’s  Office  of  Public 
Assistance,  Governmental  Affairs,  and 
Compliance  at  (202)  245-0238  or  refer 
to  the  full  abandonment  or 
discontinuance  regulations  at  49  CFR 
part  1152.  Questions  concerning 
environmental  issues  may  be  directed  to 
the  Board’s  Section  of  Environmental 
Analysis  (SEA)  at  (202)  245-0305. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 

Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
WWW.STB.DOT.GOV. 

Decided:  April  20,  2009. 

By  the  Board,  Rachel  D.  Campbell, 

Director,  Office  of  Proceedings. 

Jeffrey  Herzig, 

Clearance  Clerk. 

[FR  Doc.  E9-9393  Filed  4-24-09;  8:45  am) 

BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[FT A  Docket  No.  FTA-2009-0021] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 


notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  approve  the  extension 
of  the  currently  approved  information 
collection: 

Metropolitan  and  Statewide 
Transportation  Planning. 

DATES:  Comments  must  be  submitted 
before  June  26,  2009. 

ADDRESSES:  To  ensure  that  your 
comments  are  not  entered  more  than 
once  into  the  docket,  submit  comments 
identified  by  the  docket  number  by  only 
one  of  the  following  methods: 

1.  Web  site:  http!// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments 
on  the  U.S.  Government  electronic 
docket  site.  (Note:  The  U.S.  Department 
of  Transportation’s  (DOT’s)  electronic 
docket  is  no  longer  accepting  electronic 
comments.)  All  electronic  submissions 
must  be  made  to  the  U.S.  Government 
electronic  docket  site  at  http:// 
www.regulations.gov.  Commenters 
should  follow  the  directions  below  for 
mailed  and  hand-delivered  comments. 

2.  Fax: 202-493-2251. 

3.  Mail:  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  Docket  Operations,  M-30, 
West  Building,  Ground  Floor,  Room 
W12-140,  Washington,  DC  20590-0001. 

4.  Hand  Delivery:  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  Docket  Operations,  M-30, 
West  Building,  Ground  Floor,  Room 
Wl  2-140,  Washington,  DC  20590-0001 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Instructions:  You  must  include  the 
agency  name  and  docket  number  for  this 
notice  at  the  beginning  of  your 
comments.  Submit  two  copies  of  your 
comments  if  you  submit  them  by  mail. 
For  confirmation  that  FTA  has  received 
your  comments,  include  a  self- 
addressed  stamped  postcard.  Note  that 
all  comments  received,  including  any 
personal  information,  will  be  posted 
and  will  be  available  to  Internet  users, 
without  change,  to  http:// 
www.regulations.gov.  You  may  review 
DOT’s  complete  Privacy  Act  Statement 
in  the  Federal  Register  published  April 
11,  2000,  (65  FR  19477),  or  you  may 
visit  http://www.regulations.gov. 

Docket:  For  access  to  the  docket  to  read 
background  documents  and  comments 
received,  go  to  http:// 
www.regulations.gov  at  any  time. 
Background  documents  and  comments 
received  may  also  be  viewed  at  the  U.S. 
Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  Docket 
Operations,  M-30,  West  Building, 
Ground  Floor,  Room  W12-140, 
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Washington,  DC  20590-0001  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Candace  Noonan,  Office  of  Planning  and 
Environment,  (202)  366-1648,  or  e-mail: 
candace.noonan@dot.gov. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  Metropolitan  and  Statewide 
Transportation  Planning  (OMB  Number; 
2132-0529). 

Background:  The  Federal  Transit 
Administration  (FTA)  and  Federal 
Highway  Administration  (FHWA) 
jointly  carry  out  the  Federal  mandate  to 
improve  urban  and  rural  transportation. 
49  U.S.C.  Sections  5303  and  5304  and 
23  U.S.C.  134  and  135  authorize  the  use 
of  Federal  funds  to  assist  Metropolitan 
Planning  Organizations  (MPOs),  States, 
and  local  public  bodies  in  developing 
transportation  plans  and  programs  to 
serve  the  transportation  needs  of 
urbanized  areas  over  50,000  in 
population  and  other  areas  of  States 
outside  of  urbanized  areas.  The 
information  collection  activities 
involved  in  developing  the  Unified 
Planning  Work  Program  (UPWP),  the 
Metropolitan  Transportation  Plan,  the 
Long  Range  Statewide  Transportation 
Improvement  Plan,  the  Transportation 
Improvement  Program  (TIP),  and  the 
Statewide  Transportation  Improvement 
Program  (STIP)  are  necessary  to  identify 
and  evaluate  the  transportation  issues 
and  needs  in  each  urbanized  area  and 
throughout  every  State.  These  products 
of  the  transportation  planning  process 
are  essential  elements  in  the  reasonable 
planning  and  programming  of  Federally 
funded  transportation  investments. 

In  addition  to  serving  as  management 
tools  for  MPOs  and  State  DOTs,  the 
UPWP  and  State  Planning  and  Research 
(SP&R)  Work  Program  are  used  by  both 
FTA  and  FHWA  to  monitor  the 
transportation  planning  activities  of 
those  agencies.  It  is  also  needed  to 
establish  national  out  year  budgets  and 
regional  program  plans,  develop  policy 
on  using  funds,  monitor  State  and  local 


compliance  with  national  technical 
emphasis  areas,  respond  to 
Congressional  inquiries,  prepare 
Congressional  testimony,  and  ensure 
efficiency  in  the  use  and  expenditure  of 
Federal  funds  by  determining  that 
planning  proposals  are  both  reasonable 
and  cost-effective.  49  U.S.C.  Section 
5303  and  23  U.S.C.134(h)  require  the 
development  of  TIPs  for  urbanized 
areas;  STIPs  are  mandated  by  49  U.S.C. 
Section  5304  and  23  U.S.C.  235(f)  for  an 
entire  State.  After  approval  by  the 
Governor  and  MPO,  metropolitan  TIPs 
in  attainment  areas  are  to  be 
incorporated  directly  into  the  STIP.  For 
nonattainment  areas,  FTA/FHWA  must 
make  a  conformity  finding  on  the  TIPs 
before  including  them  into  the  STIP. 

The  complete  STIP  is  then  jointly 
reviewed  and  approved  or  disapproved 
by  FTA  and  FHWA.  These  conformity 
findings  and  approval  actions  constitute 
the  determination  that  States  are 
complying  with  the  requirements  of  23 
U.S.C.  235  and  49  U.S.C.  Section  5304 
as  a  condition  of  eligibility  for  Federal- 
aid  funding.  Without  these  documents, 
approvals  and  findings,  capital  and/or 
operating  assistance  cannot  be  provided. 

Respondents:  State  Departments  of 
Transportation  (DOTs)  and  MPOs. 

Estimated  Annual  Burden  on 
Respondents:  634.7  hours  for  each  of  the 
453  respondents. 

Estimated  Total  Annual  Burden: 
287,519  hours. 

Frequency:  Annual. 

Issued:  April  21,  2009. 

Ann  M.  Linnertz, 

Associate  Administrator  for  Administration. 
(FR  Doc.  E 9— 9468  Filed  4-24-09;  8:45  am] 
BILUNG  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[FTA  Docket  No.  FTA-2009-0023] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  approve  the  extension 
of  the  currently  approved  information 
collection: 

49  CFR  Part  611  Major  Capital 
Investment  Projects. 


DATES:  Comments  must  be  submitted 
before  June  26,  2009. 

ADDRESSES:  To  ensure  that  your 
comments  are  not  entered  more  than 
once  into  the  docket,  submit  comments 
identified  by  the  docket  number  by  only 
one  of  the  following  methods: 

1.  Web  site:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments 
on  the  U.S.  Government  electronic 
docket  site.  (Note:  The  U.S.  Department 
of  Transportation’s  (DOT’s)  electronic 
docket  is  no  longer  accepting  electronic 
comments.)  All  electronic  submissions 
must  be  made  to  the  U.S.  Government 
electronic  docket  site  at  http:// 
www.regulations.gov.  Commenters 
should  follow  the  directions  below  for 
mailed  and  hand-delivered  comments. 

2.  Fax:202-493-2251. 

3.  Mail:  U.S.  Department  of 
Transportation,  T200  New  Jersey 
Avenue,  SE.,  Docket  Operations,  M-30, 
West  Building,  Ground  Floor,  Room 
Wl 2-140,  Washington,  DC  20590-0001. 

4.  Hand  Delivery:  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  Docket  Operations,  M-30, 
West  Building,  Ground  Floor,  Room 
W12-140,  Washington,  DC  20590-0001 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

Instructions:  You  must  include  the 
agency  name  and  docket  number  for  this 
notice  at  the  beginning  of  your 
comments.  Submit,  two  copies  of  your 
comments  if  you  submit  them  by  mail. 
For  confirmation  that  FTA  has  received 
your  comments,  include  a  self- 
addressed  stamped  postcard.  Note  that 
all  comments  received,  including  any 
personal  information,  will  be  posted 
and  will  be  available  to  Internet  users, 
without  change,  to  http:// 
www.regulations.gov.  You  may  review 
DOT’s  complete  Privacy  Act  Statement 
in  the  Federal  Register  published  April 
11,  2000,  (65  FR  19477),  or  you  may 
visit  http://www.regulations.gov. 

Docket:  For  access  to  the  docket  to  read 
background  documents  and  comments 
received,  go  to  http:// 
www.regulations.gov  at  any  time. 
Background  documents  and  comments 
received  may  also  be  viewed  at  the  U.S. 
Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Docket 
Operations,  M-30,  West  Building, 
Ground  Floor,  Room  Wl  2-140, 
Washington,  DC  20590-0001  between  9 
a.m.  and  5  p.m.,  Monday  through 
.  Friday,  except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Day,  Office  of  Planning  and 
Environment,  (202)  366-5159,  or  e-mail: 
elizabeth .  day@dot.gov. 
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SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  49  CFR  Part  611  Major  Capital 
Investment  Projects  (OMB  Number: 
2132-0561) 

Background:  On  August  10,  2005,  the 
Safe,  Accountable,  Flexible,  Efficient, 
Transportation  Equity  Act:  A  Legacy  for 
Users  (SAFETEA-LU)  was  enacted. 
Sections  3011(d)(5)  and  3011(e)(6)  of 
SAFETEA-LU  require  FTA  to  issue 
regulations  on  the  manner  in  which 
candidate  projects  for  major  capital 
investment  grants  for  new  fixed 
guideway  systems,  extensions  to 
existing  fixed  guideway  systems,  or 
significant  corridor  based  bus 
investments  (“New  Starts,”  “Small 
Starts,”  respectively)  will  be  evaluated 
and  rated  for  purposes  of  the  FTA 
Capital  Investment  Grants  program  for 
New  and  Small  Starts  under  49  U.S.C. 
Section  5309.  An  Advanced  Notice  of 
Proposed  Rulemaking  (ANPRM)  for  this 
regulation  was  issued  on  January  30, 
2006,  (71  FR  22841).  A  Notice  of 
Proposed  Rulemaking  (NPRM)  was 
issued  on  August  3,  2007,  (72  FR 
43328).  The  NPRM  was  withdrawn  on 
February  17,  2009,  due  to  an  intervening 
statutory  change  resulting  from  the 
passage  of  the  SAFETEA-LU  Technical 
Corrections  Act  in  June  2008. 

FTA  has  a  longstanding  requirement 
to  evaluate  proposed  projects  against  a 
prescribed  set  of  statutory  criteria.  The 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987 
(STURAA)  established  in  law  a  set  of 
criteria  that  proposed  projects  had  to 
meet  in  order  to  be  eligible  for  federal 
funding.  The  requirement  for  summary 
project  ratings  has  been  in  place  since 
1998.  Thus,  the  requirements  for  project 
evaluation  and  data  collection  for  New 
Starts  projects  are  not  new,  nor  have 
they  changed  extensively  since  their 
inception.  One  addition  included  in 
SAFETEA-LU  is  the  Small  Starts 
program.  The  Small  Starts  program 
enables  projects  with  a  lesser  total 
capital  cost  and  smaller  requested  share 
of  New  Starts  funds  to  progress  through 


a  simplified  and  streamlined  project 
evaluation  and  data  collection  process. 
In  general,  though,  the  information  used 
by  FTA  for  New  and  Small  Starts  project 
evaluation  and  rating  purposes  should 
arise  as  a  part  of  the  normal  planning 
process. 

FTA  has  been  collecting  project 
evaluation  information  from  project 
sponsors  under  the  existing  OMB 
approval  for  this  program  (OMB  No. 
2132-0561).  However,  due  to 
modifications  in  project  evaluation 
criteria  for  the  New  Starts  program  and 
the  addition  of  the  Small  Starts 
program,  it  became  apparent  that  some 
information  required  might  be  beyond 
the  scope  of  ordinary  planning 
activities.  # 

SAFETEA-LU  creates  additional 
requirements  for  before-and-after  data 
collection  for  purposes  of  Government 
Performance  and  Results  Act  reporting 
as  a  condition  of  obtaining  a  Full 
Funding  Grant  Agreement  (FFGA)  or  a 
Project  Construction  Grant  Agreement 
(PCGA). 

Respondents:  State  and  local 
government. 

Estimated  Annual  Burden  on 
Respondents:  Approximately  217.7 
hours  for  each  of  the  178  respondents. 

Estimated  Total  Annual  Burden: 
38,760  hours. 

Frequency:  Annual. 

Issued:  April  21,  2009. 

Ann  M.  Linnertz, 

Associate  Administrator  for  Administration. 
[FR  Doc.  E9-9471  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[FTA  Docket  No.  FTA-2009-0022] 

Notice  of  Request  for  the  Extension  of 
a  Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collection:  Transit  Investments  in 
Greenhouse  Gas  and  Energy  Reduction 
Program. 

DATES:  Comments  must  be  submitted 
before  June  26,  2009. 

ADDRESSES:  To  ensure  that  your 
comments  are  not  entered  more  than 


once  into  the  docket,  submit  comments 
identified  by  the  docket  number  by  only 
one  of  the  following  methods: 

1.  Web  site:  http :// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments 
on  the  U.S.  Government  electronic 
docket  site.  (Note:  The  U.S.  Department 
of  Transportation’s  (DOT’s)  electronic 
docket  is  no  longer  accepting  electronic 
comments.)  All  electronic  submissions 
must  be  made  to  the  U.S.  Government 
electronic  docket  site  at  http:// 
www.regulations.gov.  Commenters 
should  follow  the  directions  below  for 
mailed  and  hand-delivered  comments. 

2.  Fax:202-366-7951. 

3.  Mail:  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  Docket  Operations,  M-30, 
West  Building,  Ground  Floor,  Room 
W12-140,  Washington,  DC  20590-0001. 

4.  Hand  Delivery:  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  Docket  Operations,  M-30, 
West  Building,  Ground  Floor,  Room 
W1 2-140,  Washington,  DC  20590-0001 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Instructions:  You  must  include  the 
agency  name  and  docket  number  for  this 
notice  at  the  beginning  of  your 
comments.  Submit  two  copies  of  your 
comments  if  you  submit  them  by  mail. 
For  confirmation  that  FTA  has  received 
your  comments,  include  a  self- 
addressed  stamped  postcard.  Note  that 
all  comments  received,  including  any 
personal  information,  will  be  posted 
and  will  be  available  to  Internet  users, 
without  change,  to  http:// 
www.regulations.gov.  You  may  review 
DOT’s  complete  Privacy  Act  Statement 
in  the  Federal  Register  published  April 
11,  2000,  (65  FR  19477),  or  you  may 
visit  http :// www .regulations.gov. 
Docket:  For  access  to  the  docket  to  read 
background  documents  and  comments 
received,  go  to  http:// 
www.regulations.gov  at  any  time. 
Background  documents  and  comments 
received  may  also  be  viewed  at  the  U.S. 
Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Docket 
Operations,  M-30,  West  Building, 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walter  Kulyk,  Office  of  Research, 
Demonstration  and  Innovation,  (202) 
366—4995,  or  e-mail  at: 
Walter.Kulyk@dot.gov . 

SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
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.  and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  Transit  Investments  in 
Greenhouse  Gas  and  Energy  Reduction 
Program  (OMB  Number:  2132-0566). 

Background:  The  American  Recovery 
and  Reinvestment  Act  of  2009  (ARRA) 
established  the  Transit  Investments  in 
Greenhouse  Gas  and  Energy  Reduction 
(TIGGER)  Program.  This  program  is  a 
new  $100,000,000  discretionary  grant 
program  to  support  public  transit 
agencies  in  making  capital  investments 
that  will  assist  in  reducing  the  energy 
consumption  or  greenhouse  gas 
emissions  of  their  public  transportation 
systems. 

The  information  collected  is 
submitted  as  part  of  the  application  for 
grants  used  to  determine  eligibility  of 
applicants  and  project  selection. 
Collection  of  project  management 
information  also  provides 
documentation  that  the  applicants  and 
recipients  are  meeting  program 
objectives  and  are  complying  with  FTA 
Circular  5010. ID  Grant  Management 
Requirements  and  other  Federal 
requirements. 

To  meet  the  requirements  of  the 
American  Recovery  and  Reinvestment 
Act,  FTA  requested  an  emergency 
approval  from  OMB  for  the  Transit 
Investments  in  Greenhouse  Gas  and 
Energy  Reduction  Program.  OMB 
approved  FTA’s  emergency  request  for 
approval  on  March  10,  2009.  The  OMB 
Control  Number  is  2132-0566.  FTA 
published  a  Federal  Register  notice  for 
Solicitation  of  Comments  and  Notice  of 
Availability  of  Fiscal  Year  2009  Funding 
for  Transit  Investments  in  Greenhouse 
Gas  and  Energy  Reduction  Grants  on 
March  24,  2009. 

Respondents:  State  and  local 
government  agencies. 

Estimated  Annual  Burden  on 
Respondents:  Approximately  89  hours 
for  each  of  the  360  respondents. 

Estimated  Total  Annual  Burden: 
32,080  hours. 

Frequency:  Annual. 

Issued  April  21,  2009. 

Ann  M.  Linnertz, 

Associate  Administrator  for  Administration. 
(FR  Doc.  E9-9469  Filed  4-24-09;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

FTA  Supplemental  Fiscal  Year  2009 
Apportionments  and  Allocations 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice. 


SUMMARY:  Division  I  of  the  “Omnibus 
Appropriations  Act,  2009”  (Pub.  L.  111- 
8),  signed  into  law  by  President  Barack 
Obama  on  March  11,  2009,  made  funds 
available  for  all  of  the  surface 
transportation  programs  of  the 
Department  of  Transportation  (DOT)  for 
the  Fiscal  Year  (FY)  ending  September 
30,  2009.  This  notice  supplements  the 
December  18,  2008  Federal  Register 
notice.  The  notice  apportions  formula 
funds  made  available  under  the 
Omnibus  Appropriations  Act  and 
allocates  FY  2009  funds  to 
congressionally  designated  projects  that 
were  contained  in  the  accompanying 
committee  report  and  the  Safe, 
Accountable,  Flexible,  Efficient 
Transportation  Equity  Act:  A  Legacy  for 
Users  (SAFETEA-LU).  The  notice  does 
not  include  any  extensions  of 
previously  lapsed  earmarks.  The  Federal 
Transit  Administration  (FTA)  will 
address  allocations  of  lapsed  and/or 
unallocated  resources  subsequent  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For  „ 

general  information  about  this  notice 
contact  Henrika  Buchanan-Smith,  Office 
of  Program  Management,  at  (202)  366- 
2053.  Please  contact  the  appropriate 
FTA  regional  or  metropolitan  office  for 
any  specific  requests  for  information  or 
technical  assistance.  Appendix  A  at  the 
end  of  this  notice  includes  contact 
information  for  FTA  regional  and 
metropolitan  offices. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Overview 

II.  FTA  Programs  Funding 

III.  FY  2009  FTA  Program  Initiatives  and 

Changes 

IV.  FTA  Programs 

A.  Metropolitan  Planning  Program  (49 
U.S.C.  5305(d)) 

B.  State  Planning  and  Research  Program 
(49  U.S.C.  5305(e)) 

C.  Urbanized  Area  Formula  Program  (49 
U.S.C.  5307) 

D.  Clean  Fuels  Formula  Program  (49  U.S.C. 

5308) 

E.  Capital  Investment  Program  (49  U.S.C. 

5309)  — Fixed  Guideway  Modernization 

F.  Capital  Investment  Program  (49  U.S.C. 
5309) — Bus  and  Bus-Related  Facilities 

G.  Capital  Investment  Program  (49  U.S.C. 
5309) — New  and  Small  Starts 


H.  Special  Needs  of  Elderly  Individuals 
and  Individuals  With  Disabilities 
Program  (49  U.S.C.  5310) 

I.  Nonurbanized  Area  Formula  Program  (49 
U.S.C.  5311) 

J.  Rural  Transportation  Assistance  Program 
(49  U.S.C.  5311(b)(3)) 

K.  Public  Transportation  on  Indian 
Reservation  Program  (49  U.S.C. 

5311(c)(1)) 

L.  National  Research  Program  (49  U.S.C. 
5314) 

M.  Job  Access  and  Reverse  Commute 
Program  (49  U.S.C.  5316) 

N.  New  Freedom  Program  (49  U.S.C.  5317) 

O.  Paul  S.  Sarbanes  Transit  in  Parks 
Program  (49  U.S.C.  5320) 

P.  Alternatives  Analysis  Program  (49 
U.S.C.  5339) 

Q.  Growing  States  and  High  Density  States 
Formula  (49  U.S.C.  5340) 

R.  Over-the-Road  Bus  Accessibility 
Program  (49  U.S.C.  5310  Note)  Tables 

1.  FTA  Revised  FY  2009  Appropriations 
and  Apportionments  for  Grant  Programs 

2.  FTA  Revised  FY  2009  Metropolitan 
Planning  Program  and  Statewide 
Planning  and  Research  Program 
Apportionments 

3.  FTA  Revised  FY  2009  Section  5307  and 
Section  5340  Urbanized  Area 
Apportionments 

4.  FTA  FY  2009  Section  5307 
Apportionment  Formula 

5.  FTA  Revised  FY  2009  Formula  Programs 
Apportionments  Data  Unit  Values 

5-A.  FTA  Urbanized  Areas  200,000  or 
More  in  Population  Eligible  to  Use 
Section  5307  Funds  for  Operating 
Assistance 

6.  FTA  Revised  FY  2009  Small  Transit 
Intensive  Cities  Performance  Data  and 
Apportionments 

7— A.  FTA  FY  2009  Section  5308  Clean 
Fuels  Allocations 

8.  FTA  Revised  FY  2009  Section  5309 
Fixed  Guideway  Modernization 
Apportionments 

9.  FTA  FY  2009  Fixed  Guideway 
Modernization  Program  Apportionment 
Formula 

10-A.  FTA  FY  2009  Section  5309  Bus  And 
Bus-Related  Facilities  Allocations 

10-B.  FTA  Reprogrammed  Section  5309 
Bus  And  Bus-Related  Facilities 
Allocations 

11.  FTA  Revised  FY  2009  Section  5309 
New  Starts  Allocations 

12-A.  FTA  Reprogrammed  Section  5309 
New  Starts  Allocations 

13.  FTA  Revised  FY  2009  Special  Needs 
for  Elderly  Individuals  and  Individuals 
with  Disabilities  Apportionments 

14.  FTA  Revised  FY  2009  Section  5311  and 
Section  5340  Nonurbanized  Area 
Formula  Apportionments,  and  Rural 
Transportation  Assistance  Program 
(RTAP)  Allocations 

16.  FTA  Revised  FY  2009  Section  5316  Job 
Access  And  Reverse  Commute  (JARC) 
Apportionments 

18.  FTA  Revised  FY  2009  Section  5317 
New  Freedom  Apportionments 

19-A.  FTA  FY  2009  Section  5339 
Alternative  Analysis  Allocations 

20.  FTA  FY  2009  National  Research 
Programs  Allocation^  Appendix  A 
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I.  Overview  t 

This  document  apportions  and 
allocates  FY  2009  formula  funds 
appropriated  in  Division  I  of  the 
Omnibus  Appropriations  Act,  2009 
(Pub.  L.  111-8,  March  11,  2009),  and  FY 
2009  funds  designated  for  specific 
projects  under  SAFETEA-LU  and  the 
committee  report  accompanying  the 
Omnibus  Appropriations  Act,  2009,  for 
the  Bus  and  Bus  Facilities  program, 

New  Starts  program,  Clean  Fuels 
program,  and  the  Alternatives  Analysis 
program.  It  also  includes  projects  that 
were  extended  or  reprogrammed  as  a 
matter  of  law  in  the  Omnibus 
Appropriations  Act,  2009.  This  notice 
does  not  include  allocations  of 
recovered  previous  years’  discretionary 
funds  or  unallocated  FY  2009 
discretionary  resources.  FTA  will 
provide  information  regarding  the 
availability  of  unallocated  discretionary 
resources  at  a  later  date. 

FTA  reminds  grantees  apportioned 
formula  funds  from  the  American 
Recovery  and  Reinvestment  Act  (Pub.  L. 
111-05;  “ARRA”)  that  at  least  fifty 
percent  of  the  funds  attributable  to  each 
urbanized  area  over  200,000  in 
population  and  each  State  for  all  other 
areas  must  be  obligated  in  a  FTA  grant 
by  September  1,  2009.  The  March  5, 
2009  Federal  Register  notice  that 
apportioned  ARRA  funds  provides  more 
details  about  this  requirement  and 
includes  the  statement  that  “FTA  will 
consider  a  submittal  timely  if  a 
complete  ARRA  formula  grant  is 
received  on  or  before  July  1,  2009,”  FTA 
reminds  grantees  that  the  July  1,  2009 
deadline  accounts  for  the  Department  of 
Labor  process  associated  with  labor 
certifications  which  can  take  up  to  60 
days  to  complete  the  certification 
referral  process.  Grantees  are  strongly 
encouraged  to  submit  applications  well 
in  advance  of  that  deadline  whenever 
possible.  Planning  submission  of  a  grant 
application  on  or  near  July  1,  2009 
might  not  account  for  local  decision 
making  schedules  that  could  be  subject 
to  change,  or  to  any  grant  errors  or 
issues  for  resolution  that  might  be 
identified.  Taking  these  other 
considerations  into  account  makes  it 
prudent  to  submit  applications  as  soon 
as  feasible. 

II.  FTA  Program  Funding  Based  on  the 
Omnibus  Appropriations  Act,  2009 

The  Omnibus  Appropriations  Act, 
2009,  provides  general  funds  and 
obligation  authority  on  trust  funds  from 
the  Mass  Transit  Account  (MTA)  that 
total  $10.2  billion  for  FTA  programs. 
FTA  previously  published  a  notice  on 
December  18,  2008,  that  made  $4.1 


billion  of  the  $10.2  billion  available  in 
accordance  with  the  Continuing 
Appropriations  Act.  Table  1  of  this 
document  shows  the  funding  for  the 
FTA  programs,  as  provided  for  in  the 
entire  fiscal  year  of  2009  in  the 
Omnibus  Appropriations  Act,  2009.  All 
Formula  programs,  the  Alternatives 
Analysis  program,  and  the  Section  5309 
Bus  and  Bus-Related  Facilities  program 
are  funded  entirely  from  the  Mass 
Transit  Account  of  the  Highway  Trust 
Fund  in  FY  2009.  The  Section  5309 
New  Starts  Program,  the  Research 
Program,  and  FTA  administrative 
expenses  are  funded  by  appropriations 
from  the  General  Fund  of  the  Treasury. 

III.  FY  2009  FTA  Program  Initiatives 
and  Changes 

A.  Match  for  Biodiesel  Vehicles  and 
Hybrid  Retrofits 

Section  164  of  the  Omnibus 
Appropriations  Act,  2009,  allows  a  90 
percent  Federal  share  for  biodiesel 
buses  and  for  the  net  capital  cost  of 
factory-installed  or  retrofitted  hybrid 
electric  propulsion  systems  and  any 
equipment  related  to  such  a  system. 

This  increased  federal  share  is  a  cross¬ 
cutting  provision  and  is  applicable 
across  FTA  programs  for  any  grants 
awarded  during  FY  2009,  regardless  of 
what  fiscal  year  funding  is  used. 
Grantees  may  apply  for  a  90  percent 
Federal  share  for  the  entire  cost  of  a 
biodiesel  bus.  However,  in  the  case  of  a 
hybrid  electric  vehicle,  only  the  cost  of 
the  propulsion  system  and  related 
equipment  is  eligible  for  90  percent 
Federal  share.  In  lieu  of  calculating  the 
costs  of  the  equipment  separately, 
grantees  may  apply  for  83  percent  of  the 
cost  of  the  vehicle. 

B.  Use  of  Lapsed  and  Recovered  Funds 

Section  170  of  the  Omnibus 
Appropriations  Act,  2009,  restricts  the 
use  of  unobligated  funds  or  recovered 
funds  under  Section  5309  that  are 
available  for  reallocation  by  the 
Secretary  of  Transportation. 

Specifically,  Section  170  provides  that 
the  Secretary  may  reallocate  Section 
5309  discretionary  funds  only  to 
projects  eligible  to  use  the  funds  for  the 
purposes  for  which  they  were  originally 
provided.  Accordingly,  Section  5309 
Bus  and  Bus  Facilities  (Bus)  Program 
recovered  or  unobligated  lapsed  funds 
must  be  redirected  to  projects  eligible 
under  the  Bus  Program  and  Section 
5309  Capital  Investment  (New  Starts) 
Program  recovered  or  unobligated 
lapsed  funds  must  be  redirected  to 
projects  eligible  under  the  New  Starts 
Program.  In  accordance  with  49  U.S.C. 
5337(d)(2),  Section  5309  Fixed 


Guideway  Modernization  (Fixed 
Guideway)  program  funds  that  are 
recovered  or  unobligated  are 
reapportioned  by  formula  for  projects 
eligible  under  the  Fixed  Guideway 
Modernization  program. 

C.  Congressional  Notification  of 
Discretionary  Grant  Awards 

Before  FTA  can  award  grants  for 
discretionary  projects  and  activities 
designated  by  Congress,  if  the  award 
exceeds  an  established  dollar  threshold, 
notification  three  full  business  days 
prior  to  award  must  be  given  to 
members  of  Congress  and  to  the  House 
and  Senate  authorizing  and 
appropriations  committees.  In  previous 
years,  the  amount  requiring 
Congressional  notification  was  $1 
million;  however,  the  Continuing 
Appropriations  Act,  2008,  lowered  the 
threshold  for  notification  to  $500,000. 
Section  188  of  the  Omnibus 
Appropriations,  2009,  extends  the 
lowered  threshold  amount.  Therefore, 
FTA  will  continue  to  notify  Congress 
before  making  a  discretionary  grant 
award  that  is  $500,000  or  more. 

IV.  FTA  Programs 

A.  Metropolitan  Planning  Program  (49 
U.S.C.  5305(d)) 

Section  5305(d)  authorizes  federal 
funding  to  support  a  cooperative, 
continuous,  and  comprehensive 
planning  program  for  transportation 
investment  decision  making  in 
metropolitan  areas  as  set  forth  in  49 
U.S.C.  5303.  Detailed  program 
information  was  previously  published 
in  the  Federal  Register  on  December  18, 

2008.  For  more  information  about 
Metropolitan  Transportation  Planning 
and  the  Metropolitan  Planning  Program, 
including  FTA  Circular  8100. 1C,  contact 
Charles  Goodman,  of  the  Office  of 
Planning  and  Environment,  at  (202) 
366-1944.  For  information  about 
published  allocations,  contact  Kimberly 
Sledge,  Office  of  Transit  Programs,  at 
(202)  366-2053. 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 

2009,  provides  $93,887,200  to  the 
Metropolitan  Planning  Program  (49 
U.S.C.  5305(d)).  The  total  amount 
apportioned  for  the  Metropolitan 
Planning  Program  to  States  for  use  by 
metropolitan  planning  organizations 
(MPOs)  in  urbanized  areas  (UZAs)  is 
$93,626,320,  as  shown  in  the  table 
below,  after  the  deduction  for  oversight 
and  the  addition  of  previous  year 
reapportioned  funds. 
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Metropolitan  Planning  Program 


Total  Appropriation  . 

$93,887,200 

Oversight  Deduction  . 

-469,436 

Prior  Year  Funds  Added . 

208,556 

Total  Apportioned  . 

93,626,320 

Apportionments  for  this  program  are 
displayed  in  Table  2. 

B.  State  Planning  and  Research  Program 
(49  U.S.C.  5305(e)) 

This  program  provides  financial 
assistance  to  States  for  Statewide 
transportation  planning  as  set  forth  in 
49  U.S.C.  5304  and  other  technical 
assistance  activities,  including 
supplementing  the  technical  assistance 
program  provided  through  the 
Metropolitan  Planning  Program. 

Detailed  program  information  was 
previously  published  in  the  Federal 
Register  on  December  18,  2008.  For 
more  information  about  statewide 
transportation  planning  and  the  State 
Planning  and  Research  Program, 
including  FTA  Circular  8100. 1C,  contact 
Charles  Goodman,  of  the  Office  of 
Planning  and  Environment,  at  (202) 
366-1944.  For  information  about 
published  allocations,  contact  Kimberly 
Sledge,  Office  of  Transit  Programs,  at 
(202) 366-2053. 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 
2009,  provides  $19,612,800  to  the  State 
Planning  and  Research  Program  (SPRP) 
(49  U.S.C.  5305(e)).  The  total  amount 
apportioned  for  SPRP  is  $20,348,334,  as 
shown  in  the  table  below,  after  the 
deduction  for  oversight  (authorized  by 
49  U.S.C.  5327)  and  the  addition  of 
unspent  funds  from  previous  years. 


State  Planning  and  Research 
Program 


Total  Appropriation  . 

$19,612,800 

Oversight  Deduction  . 

-98,064 

Prior  Year  Funds  Added . 

833,598 

Total  Apportioned  . 

20,348,334 

Apportionments  for  this  program  are 
displayed  in  Table  2. 

C.  Urbanized  Area  Formula  Program  (49 
U.S.C.  5307) 

Section  5307  authorizes  Federal 
funding  for  capital  and  in  some  cases, 
operating  assistance,  and  planning 
activities,  for  transit  in  Urbanized  Area 
(UZAs).  A  UZA  is  an  area  with  a 
population  of  50,000  or  more  that  has 
been  defined  and  designated  as  such  in 
the  most  recent  decennial  Census  by  the 
U.S.  Census  Bureau.  Detailed  program 
information  was  previously  published 


in  the  Federal  Register  on  December  18, 

2008.  For  more  information  contact  the 
Office  of  Program  Management  at  (202) 
366-2053.  • 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 

2009,  provides  $4,160,365,000  to  the 
Urbanized  Area  Formula  Program  (49 
U.S.C.  5307).  The  total  amount 
apportioned  for  the  Urbanized  Area 
Formula  Program  is  $4,530,561,686  as 
shown  in  the  table  below,  after  the  0.75 
percent  deduction  for  oversight 
(authorized  by  49  U.S.C.  5327),  the 
addition  of  previous  year  funding  and 
including  funds  apportioned  to  UZAs 
from  the  appropriation  for  Section  5340 
for  Growing  States  and  High  Density 
States. 


Urbanized  Area  Formula  Program 


Total  Appropriation  . 

a  $4, 160,365,000 

Oversight  Deduction  . 

-31,202,738 

Prior  Year  Funds  Added 

9,603,308 

Section  5340  Funds 

Added  . 

391,796,116 

Total  Apportioned  .. 

4,530,561 ,686 

aOne  percent  set-aside  for  Small  Transit  In¬ 
tensive  Cities  Formula. 


Table  3  displays  the  amounts 
apportioned  under  the  Urbanized  Area 
Formula  Program. 

Table  5-A  provides  a  list  of  the 
urbanized  areas  that  crossed  over  the 
200,000  population  threshold  (or  were 
merged  with  existing  large  urbanized 
areas)  as  a  result  of  the  2000  Census. 
These  areas  may  use  their  FY  2009 
apportionment  to  fund  operating 
assistance  projects  up  to  the  operating 
limitation  specified  in  the  Table  5-A. 

D.  Clean  Fuels  Grant  Program  (49  U.S.C. 
5308) 

The  Clean  Fuels  Grant  Program 
supports  the  use  of  alternative  fuels  in 
air  quality  maintenance  or 
nonattainment  areas  for  ozone  or  carbon 
monoxide  through  capital  grants  to 
urbanized  areas  for  clean  fuel  vehicles 
and  facilities.  Detailed  program 
information  was  previously  published 
in  the  Federal  Register  on  December  18, 

2008.  For  more  information  about  this 
program,  contact  Kimberly  Sledge, 
Office  of  Program  Management,  at  (202) 
366-2053. 

1.  FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 

2009,  provides  $51,500,000  to  the  Clean 
Fuels  Grant  Program  (49  U.S.C.  5308). 
The -amount  available  to  be  allocated  is 
displayed  in  the  table  below. 


Clean  Fuels  Grant  Program 


Total  Appropriation  . 

$51,500,000 

Oversight  Deduction  . 

0 

Total  Available  . 

51,500,000 

Total  Allocated  to  Specific 

Projects  . 

-21,632,000 

Total  Unallocated  . 

29,868,000 

FY  2009  Clean  Fuel  Program 
allocations  are  shown  in  Table  7- A. 


2.  Period  of  Availability 

The  FY  2009  Clean  Fuels  Grant 
program  funds  not  obligated  in  a  grant 
for  eligible  purposes  as  of  September  30, 
2011,  may  be  made  available  for  other 
projects  under  49  U.S.C.  5308. 

E.  Capital  Investment  Program  (49 
U.S.C.  5309) — Fixed  Guideway 
Modernization 

This  program  provides  capital 
assistance  for  the  maintenance, 
recapitalization  and  modernization  of 
existing  fixed  guideway  systems.  * 
Detailed  program  information  was 
previously  published  in  the  Federal 
Register  on  December  18,  2008.  For 
more  information  about  Fixed 
Guideway  Modernization  contact  the 
Office  of  Program  Management,  at  (202) 
366-2053. 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 
2009,  provides  $1,666,500,000  to  the 
Fixed  Guideway  Modernization 
Program.  The  total  amount  apportioned 
for  the  Fixed  Guideway  Modernization 
Program  is  $1,650,085,466,  after  the 
deduction  for  oversight,  and  addition  of 
prior  year  reapportioned  funds,  as 
shown  in  the  table  below. 


Fixed  Guideway  Modernization 
Program 


Total  Appropriation  . 

1 - 

$1,666,500,000 

Oversight  Deduction  . 

-16,665,000 

Prior  Year  Funds  Added  ... 

250,466 

Total  Apportioned  . 

1,650,085,466 

FY  2009  Fixed  Guideway 
Modernization  Program  apportionments 
are  displayed  in  Table  8. 

F.  Capital  Investment  Program  (49 
U.S.C.  5309) — Bus  and  Bus-Related 
Facilities 

This  program  provides  capital 
assistance  for  new  and  replacement 
buses,  and  related  equipment  and 
facilities.  Funds  are  allocated  on  a 
discretionary  basis.  Detailed  program 
information  was  previously  published 
in  the  Federal  Register  on  December  18, 
2008.  For  more  information  about  Bus 
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and  Bus-Related  Facilities  contact 
Kimberly  Sledge,  Office  of  Program 
Management,  at  (202)  366-2053. 

1.  FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 
2009,  provides  $884,000,000  for  the  Bus 
and  Bus-Related  Facilities  program. 

This  amount  is  $100,000,000  below  the 
SAFETEA-LU  authorized  program 
funding  level  based  on  a  rescission  of 
that  amount  contained  in  the  Omnibus 
Appropriations  Act,  2009.  The  total 
amount  allocated  is  shown  in  the  table 
below. 


Bus  and  Bus-Related  Facilities 


SAFETEA-LU  Authorized 

Level . 

$984,000,000 

Rescission  . 

-100,000.000 

Total  Available  . 

884,000,000 

Oversight  Deduction  . 

-8,840,000 

Total  Available  . 

875,160,000 

Total  Allocated  to  Specific 

Projects  . . 

-761,064,229 

Total  Unallocated . 

114,095,771 

FY  2009  allocations  are  shown  in 
Table  10-A.  Projects  reprogrammed  by 
the  Omnibus  Appropriations  Act,  2009, 
are  shown  in  Table  10-B. 

2.  Requirements 

FTA  honors  Congressional  earmarks 
for  the  purposes  designated  and  for 
purposes  eligible  under  the  program  or 
under  the  expanded  eligibility  of  a 
“notwithstanding”  provision.  Projects 
designated  under  the  Section  5309  Bus 
Program  and  the  Section  5339 
Alternatives  Analysis  Program  for 
funding  in  the  report  language 
accompanying  the  Omnibus 
Appropriations  Act,  2009,  were 
incorporated  as  earmarks  into  the 
Omnibus  Act  by  section  186.  FTA  will 
treat  these  projects  as  projects 
designated  in  law.  The  use  of  funds  for 
any  purpose  other  than  as  described  in 
the  earmark  will  require  legislation.  To 
apply  to  use  funds  designated  in  report 
language  under  the  Bus  Program  in  any 
year  for  project  activities  outside  the 
scope  of  the  project  designation 
included  in  report  language,  but  not 
earmarked  in  law  or  incorporated  into 
law  by  reference,  the  recipient  must 
submit  a  request  for  reprogramming  to 
the  House  and  Senate  Committees  on 
Appropriations  for  resolution. 

3.  Period  of  Availability 

The  FY  2009  Bus  and  Bus-Related 
Facilities  funds  not  obligated  in  a  grant 
for  eligible  purposes  as  of  September  30 . 
2011,  may  be  made  available  for  other 
eligible  bus  projects  under  49  U.S.C. 
5309. 


G.  Capital  Investment  Program  (49 
U.S.C.  5309) — New  and  Small  Starts 

The  New  and  Small  Starts  program 
provides  funds  for  construction  of  new 
fixed  guideway  systems  or  extensions  to 
existing  fixed  guideway  systems  and,  in 
the  case  of  Small  Starts,  corridor-based 
bus  systems.  Detailed  program 
information  was  previously  published 
in  the  Federal  Register  on  December  18, 

2008.  For  more  information  about  New 
and  Small  Starts  project  development 
contact  Elizabeth  Day,  Office  of 
Planning  and  Environment,  at  (202) 
366-4033,  or  for  information  about 
published  allocations  contact  Kimberly 
Sledge,  Office  of  Program  Management, 
at  (202)  366-2053. 

1.  FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 

2009,  provides  $1,809,250,000  to  the 
Capital  Investment  Program.  The  total 
amount  allocated  for  the  program  is 
shown  in  the  table  below. 


Capital  Investment  Program  (New 
and  Small  Starts) 


Total  Appropriation  . 

$1 ,809,250,000 

Oversight  (one  percent)  .... 

-(18,092,500) 

Total  Available  . 

1,791,157,500 

Total  Allocated  to  Specific 

Projects  . 

-1,791,145,293 

Total  Unallocated . 

12,207 

The  FY  2009  Major  Capital 
Investment  Program  Allocations  are 
shown  in  Table  11.  Projects  extended  or 
reprogrammed  by  the  Omnibus 
Appropriations  Act,  2009,  are  shown  in 
Table  12-A. 

H.  Special  Needs  of  Elderly  Individuals 
and  Individuals  With  Disabilities 
Program  (49  U.S.C.  5310) 

This  program  provides  formula 
funding  to  States  for  capital  projects  to 
assist  private  nonprofit  groups  in 
meeting  the  transportation  needs  of  the 
elderly  and  individuals  with  disabilities 
when  the  public  transportation  service 
provided  in  the  area  is  unavailable, 
insufficient,  or  inappropriate  to  meet 
these  needs.  Detailed  program 
information  was  previously  published 
in  the  Federal  Register  on  December  18, 
2008.  For  more  information  about  the 
Elderly  and  Individuals  with 
Disabilities  Program  contact  David 
Schneider,  Office  of  Program 
Management,  at  (202)  366-2053. 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 
Omnibus  Appropriations  Act,  2009, 
provides  $133,500,000  to  the  Elderly 
and  Individuals  with  Disabilities 
Program  (49  U.S.C.  5310).  After 


deduction  of  0.5  percent  for  oversight 
(49  U.S.C.  5327),  and  the  addition  of 
reapportioned  prior  year  funds, 
$135,823,746  remains  available  for 
allocation  to  the  States. 


Elderly  and  Individuals  With 
Disabilities  Program 


Total  Appropriation  . 

$133,500,000 

Oversight  Deduction  . 

-667,500 

Prior  Year  Funds  Added . 

2,991,246 

Total  Apportioned  . 

$135,823,746 

The  FY  2009  Elderly  and  Individuals 
with  Disabilities  Program 
apportionments  to  the  States  are 
displayed  in  Table  13. 

I.  Nonurbanized  Area  Formula  Program 
(49  U.S.C.  5311) 

This  program  provides  formula 
funding  to  States  and  Indian  Tribes  for 
the  purpose  of  supporting  public 
transportation  in  areas  with  a 
population  of  less  than  50,000.  Funding 
may  be  used  for  capital,  operating,  State 
administration,  and  project 
administration  expenses.  Detailed 
program  information  was  previously 
published  in  the  Federal  Register  on 
December  18,  2008.  For  more 
information  about  the  Nonurbanized 
Area  Formula  Program  contact  Lorna 
Wilson,  Office  of  Program  Management, 
at  (202)  366-2053. 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 
2009,  provides  $465,000,000  to  the 
Nonurbanized  Area  Formula  Program 
(49  U.S.C.  5311).  The  total  amount 
apportioned  for  the  Nonurbanized  Area 
Formula  Program  is  $511,684,110,  after 
take-downs  of  two  percent  for  the  Rural 
Transportation  Assistance  Program 
(RTAP),  0.5  percent  for  oversight,  and 
$15,000,000  for  the  Tribal  Transit 
Program,  and  the  addition  of  Section 
5340  funds  and  prior  year  funds 
reapportioned,  as  shown  in  the  table 
below. 


Nonurbanized  Area  Formula 
Program 


Total  Appropriation  . 

$465,000,000 

Oversight  Deduction  . 

-2,325,000 

RTAP  Takedown  . 

-9,300,000 

Tribal  Transit  Takedown  . 

-15,000,000 

Prior  Year  Funds  Added . 

105,226 

Section  5340  Funds  Added  .. 

73,203,884 

Total  Apportioned  . 

511,684,110 

The  FY  2009  Nonurbanized  Area 
Formula  apportionments  to  the  States 
are  displayed  in  Table  14. 
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/.  Rural  Transportation  Assistance 
Program  (49  U.S.C.  5311(b)(3)) 

This  program  provides  funding  to 
assist  in  the  design  and  implementation 
of  training  and  technical  assistance 
projects,  research,  and  other  support 
services  tailored  to  meet  the  needs  of 
transit  operators  in  nonurbanized  areas. 
Detailed  program  information  was 
previously  published  in  the  Federal 
Register  on  December  18,  2008.  For 
more  information  about  RTAP  contact 
Lorna  Wilson,  Office  of  Program 
Management,  at  (202)  366-2053. 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 
2009,  provides  $9,300,000  to  RTAP  (49 
U.S.C.  5311(b)(2)),  as  a  two  percent 
takedown  from  the  funds  appropriated 
for  Section  5311.  FTA  has  reserved  15 
percent  for  the  National  RTAP  program. 
After  adding  prior  year  funds  eligible  for 
reapportionment,  $7,905,016  is 
available  for  allocations  to  the  States,  as 
shown  in  the  table  below. 


Rural  Transit  Assistance 
Program 


Total  Appropriation  . 

$9,300,000 

National  RTAP  Takedown  .... 

-1,395,000 

Prior  Year  Funds  Added . 

16 

Total  Apportioned  . 

7,905,016 

Table  14  shows  the  FY  2009  RTAP 
allocations  to  the  States. 

K.  Public  Transportation  on  Indian 
Reservations  Program  (49  U.S.C. 
5311(c)(1)) 

FTA  refers  to  this  program  as  the 
Tribal  Transit  Program.  It  is  funded  as 
a  takedpwn  from  funds  appropriated  for 
the  Section  5311  program.  Federally 
recognized  Indian  Tribes  are  eligible 
direct  recipients.  Detailed  program 
information  was  previously  published 
in  the  Federal  Register  on  December  18, 
2008.  For  more  information  about  the 
Tribal  Transit  Program  contact  Lorna 
Wilson,  Office  of  Program  Management, 
at  (202)  366-2053. 

1.  Funding  Availability  in  FY  2009 

Under  the  Omnibus  Appropriations 
Act,  2009,  the  amount  allocated  to  the 
program  in  FY  2009  is  $15,000,000,  as 
authorized  in  Section  5311(c)(1)(C). 

After  adding  prior  year  funds  eligible  for 
reallocation,  $15,024,797  is  available  for 
allocation. 

2.  Basis  for  Allocation 

Based  on  procedures  developed  in 
consultation  with  the  Tribes,  FTA  has 
issued  a  Notice  of  Funding  Availability 


(NOFA)  soliciting  applications  for  FY 
2009  fluids. 

L.  National  Research  Programs  (49 
U.S.C.  5314) 

FTA’s  National  Research  Programs 
(NRP)  include  the  National  Research 
and  Technology  Program  (NRTP),  the 
Transit  Cooperative  Research  Program 
(TCRP),  the  National  Transit  Institute 
(NTI),  and  the  University  Transportation 
Centers  Program  (UTC).  Detailed 
program  information  was  previously 
published  in  the  Federal  Register  on 
December  18,  2008.  For  more 
information  contact  Linda  Wolfe,  Office 
of  Research,  Demonstration  and 
Innovation,  at  (202)  366-8511. 

Funding  Availability  in  FY  2009 

The  Omnibus  Appropriations  Act, 
2009,  provides  $67,000,000  for  the 
National  Research  Programs.  Of  this 
amount  $10,000,000  is  allocated  for 
TCRP,  $4,300,000  for  NTI,  $7,000,000 
for  the  UTC,  and  $45,700,000  for  NRTP. 
Within  the  NRTP— $22,165,000  is 
allocated  for  specific  activities  under  49 
U.S.C.  5338(d)  and  in  Section  3046  of 
SAFETEA-LU.  An  additional 
$5,937,500  was  allocated  for  specific 
activities  in  2009  Appropriations  Act. 
All  research  and  research  and 
development  projects,  as  defined  by  the 
Office  of  Management  and  Budget,  are 
subject  to  a  2.75  percent  reduction  for 
the  Small  Business  Innovative  Research 
Program  (SBIR).  The  takedown  has  been 
applied  where  applicable,  unless  the 
purpose  of  the  project  is  unclear.  A 
breakdown  of  NRP  funds  is  provided  in 
the  table  below. 


National  Research  Programs 


Total  Appropriation  . 

Funds  Allocated  for  Specific 

$67,000,000 

Programs  or  Activities . 

Small  Business  Innovative 

49,598,054 

Research  Takedown  esti¬ 
mate  . 

254,446 

Funds  Available  for  FTA  Pro- 

gramming  . 

17,147,500 

Total  NPR  Funding . 

67,000,000 

The  pjoject  allocations  are  listed  in 
Table  20. 


M.  fob  Access  and  Reverse  Commute 
Program  (49  U.S.C.  5316) 

The  Job  Access  and  Reverse  Commute 
(JARC)  program  provides  formula 
funding  to  States  and  Designated 
Recipients  to  support  the  development 
and  maintenance  of  job  access  projects 
designed  to  transport  welfare  recipients 
and  low-income  individuals  to  and  from 
jobs  and  activities  related  to  their 
employment,  and  for  reverse  commute 


projects  designed  to  transport  residents 
of  UZAs  and  other  than  urbanized  areas 
to  suburban  employment  opportunities. 
Detailed  program  information  was 
previously  published  in  the  Federal 
Register  on  December  18,  2008.  For 
more  information  about  the  JARC 
program  contact  David  Schneider, 

Office  of  Program  Management,  at  (202) 
366-2053. 

Funding  Availability  in  FY  2009 

The  Omnibus  Appropriations  Act, 
2009,  provides  $164,500,000  for  the 
JARC  Program.  FTA  is  also  reallocating 
$18,603,175  in  lapsed  FY  2006  JARC 
funds.  The  total  amount  apportioned  by 
formula  is  shown  in  the  table  below. 

Job  Access  and  Reverse  Commute 


Program 

Total  Appropriation  . 

Prior  Year  Funds  Added . 

$164,500,000 

18,603,175 

Total  Apportioned  . .. 

183,103,175 

Table  16  shows  the  FY  2009  JARC 
apportionments. 

N.  New  Freedom  Program  (49  U.S.C. 
5317) 

SAFETEA-LU  established  the  New 
Freedom  Program  under  49  U.S.C.  5317. 
The  program  purpose  is  to  provide  new 
public  transportation  services  and 
public  transportation  alternatives 
beyond  those  currently  required  by  the 
Americans  with  Disabilities  Act  of  1990 
(42  U.S.C.  12101  et  seq .)  that  assist 
individuals  with  disabilities  with 
transportation,  including  transportation 
to  and  from  jobs  and  employment 
support  services.  Detailed  program 
information  was  previously  published 
in  the  Federal  Register  on  December  18, 

2008.  For  more  information  about  the 
New  Freedom  program  contact  David 
Schneider,  Office  of  Program 
Management,  at  (202)  366-2053. 

Funding  Availability  in  FY  2009 

The  Omnibus  Appropriations  Act, 

2009,  provides  $92,500,000  for  the  New 
Freedom  Program.  In  addition, 
$8,359,585  in  lapsed  FY  2006  New 
Freedom  funds  is  also  being  reallocated. 
The  entire  amount  is  apportioned  by 
formula,  as  shown  in  the  table  below. 


New  Freedom  Program 


Total  Appropriation  . 

$92,500,000 

Prior  Year  Funds  Added . 

8,359,585 

Total  Apportioned  . 

100,859,585 

Table  18  shows  the  FY  2009  New 
Freedom  apportionments. 
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O.  Paul  S.  Sarbanes  Transit  in  Parks 
Program  (49  U.S.C.  5320) 

The  Paul  S.  Sarbanes  Transit  in  Parks 
Program  (Transit  in  Parks  Program), 
formerly  the  Alternative  Transportation 
in  Parks  and  Public  Lands  (ATPPL) 
program,  is  administered  by  FTA  in 
partnership  with  the  Department  of  the 
Interior  (DOI)  and  the  U.S.  Department 
of  Agriculture’s  Forest  Service.  Detailed 
program  information  was  previously 
published  in  the  Federal  Register  on 
December  18,  2008.  For  more 
information  on  the  Paul  S.  Sarbanes 
Transit  in  Parks  Program  contact  the 
Office  of  Program  Management  at  (202) 
366-2053. 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 
2009,  makes  $26,900,000  available  for 
the  program  in  FY  2009.  After  a  0.5 
percent  takedown  for  oversight 
(authorized  by  49  U.S.C.  5327), 
$26,765,500  is  available  to  be  awarded 
to  projects.  Up  to  ten  percent  of  the 
funds  may  be  reserved  for  administering 
the  program  and  for  planning,  research, 
and  technical  assistance.  FTA  will 
publish  a  Notice  of  Funding  Availability 
(NOFA)  in  the  Federal  Register  inviting 
applications  for  projects  to  be  funded  in 
FY  2009. 

P.  Alternatives  Analysis  Program  (49 
U.S.C.  5339) 

The  Alternatives  Analysis  Program 
provides  grants  to  States,  authorities  of 
the  States,  metropolitan  planning 
organizations,  and  local  government 
authorities  to  develop  studies  as  part  of 
the  transportation  planning  process. 
Alternatives  Analysis  Program  funds  are 
allocated  on  a  discretionary  basis. 
Detailed  program  information  was 
previously  published  in  the  Federal 
Register  on  December  18,  2008.  For 
more  information  about  this  program 


contact  Maurice  Foushee,  of  the  Office 
of  Planning  and  Environment,  at  (202) 
366-4033. 

FY  2009  Funding  Availability 

The  Omnibus  Appropriations  Act, 
2009,  provides  $25,000,000  to  the 
Alternatives  Analysis  Program  (49 
U.S.C.  5339).  The  amount  available  for 
allocation  is  shown  in  the  table  below. 


Alternatives  Analysis  Program 


Total  Appropriation  . 

$25,000,000 

Total  Available  . 

25,000,000 

Total  Allocated  to  Specific 

Projects  . 

-15,188,125 

Total  Unallocated  . 

9,811,875 

FY  2009  Alternatives  Analysis 
Program  allocations  are  shown  in  Table 
19-A. 

Q.  Growing  States  and  High  Density 
States  Formula  Factors 

The  Omnibus  Appropriations  Act, 
2009,  makes  $465,000,000  available  for 
apportionment  in  accordance  with  the 
formula  factors  prescribed  for  Growing 
States  and  High  Density  States  in 
Section  49  U.S.C.  5340.  Fifty  percent  of 
this  amount  (or  $232,500,000)  is 
apportioned  to  eligible  States  and 
urbanized  areas  using  the  Growing  State 
formula  factors.  The  other  50  percent  is 
apportioned  to  eligible  States  and 
urbanized  areas  using  the  High  Density 
States  formula  factors.  Based  on 
application  of  the  formulas, 
$159,296,116  of  the  Growing  States 
funding  was  apportioned  to  urbanized 
areas  and  $73,203,884  to  nonurbanized 
areas.  All  of  the  $232,500,000  allotted  to 
High  Density  States  was  apportioned  to 
urbanized  areas.  For  more  detailed 
program  information,  please  see  the 
Federal  Register  notice  published  on 
December  18,  2008. 


R.  Over-the-Road  Bus  Accessibility 
Program  (49  U.S.C.  5310  note) 

The  Over-the-Road  Bus  Accessibility 
(OTRB)  Program  authorizes  FTA  to 
make  grants  to  operators  of  over-the- 
road  buses  to  help  finance  the 
incremental  capital  and  training  costs  of 
complying  with  the  DOT  over-the-road 
bus  accessibility  final  rule,  49  CFR  Part 
37,  published  on  September  28, 1998 
(63  FR  51670).  For  more  information 
about  the  OTRB  program  contact  Blenda 
Younger,  Office  of  Program 
Management,  at  (202)  366-2053. 

Funding  Availability  in  FY  2009 

The  Omnibus  Appropriations  Act, 
2009,  provides  $8,800,000  for  the  Over- 
the-Road  Bus  Accessibility  (OTRB) 
Program,  and  together  with  $1,880,335 
in  lapsed  funds  provides  a  total  of 
$10,680,335  allocable  for  OTRB,  as 
shown  in  the  table  below: 

Over-the-Road  Bus  Accessibility 


Program 

Total  Appropriation  . 

$8,800,000 

Amount  Lapsed  . 

1,880,335 

Total  Apportioned  . 

10,680,335 

Of  this  amount,  $8,010,251  is 
allocable  to  providers  of  intercity  fixed- 
route  service,  and  $2,670,084  to  other 
providers  of  over-the-road  bus  services, 
including  local  fixed-route  service, 
commuter  service,  and  charter  and  tour 
service.  FTA  will  publish  a  notice,  at  a 
later  date,  soliciting  proposals  for  FY 
2009  program  funds. 

Issued  in  Washington,  DC,  this  21st  day  of 
April,  2009. 

Matthew  J.  Welbes, 

Acting  Deputy  A  dministrator. 

Appendix  A 


FTA  Regional  Offices 


Richard  H.  Doyle 

Regional  Administrator 

Region  1 — Boston 

Kendall  Square 

55  Broadway,  Suite  920 

Cambridge,  M A  02142-1093 

Tel.  617  494-2055 

States  served:  Connecticut,  Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont. 

Robert  C.  Patrick 

Regional  Administrator 

Region  6 — Ft.  Worth 

819  Tayior  Street,  Room  8A36 

Ft.  Worth,  TX  76102 

Tel.  817  978-0550 

States  served:  Arkansas,  Louisiana,  Oklahoma,  New  Mexico  and 
Texas.  .  . 

Brigid  Hynes-Cherin 

Mokhtee  Ahmad 

Regional  Administrator 

Regional  Administrator 

Region  2 — New  York 

Region  7 — Kansas  City,  MO 

One  Bowling  Green,  Room  429 

901  Locust  Street,  Room  404 

New  York,  NY  10004-1415 

Kansas  City,  MO  64106 

Tel.  No.  212  668-2170 

Tel.  816  329-3920 

States  served:  New  Jersey,  New  York. 

States  served:  Iowa,  Kansas,  Missouri,  and  Nebraska. 

New  York  Metropolitan  Office 

Region  2 — New  York 

One  Bowling  Green,  Room  428 
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FTA  Regional  Offices— Continued 


New  York,  NY  10004-1415 

Tel.  212-668-2202. 

Letitia  Thompson  * 

Terry  Rosapep 

Regional  Administrator 

Regional  Administrator 

Region  3 — Philadelphia 

Region  8 — Denver 

1 760  Market  Street,  Suite  500 

12300  West  Dakota  Ave.,  Suite  310 

Philadelphia,  PA  19103-^124 

Lakewood,  CO  80228-2583 

Tel.  215  656-7100 

Tel.  720-963-3300 

States  served:  Delaware,  Maryland,  Pennsylvania,  Virginia,  West  Vir- 

States  served:  Colorado,  Montana,  North  Dakota,  South  Dakota,  Utah, 

ginia,  and  District  of  Columbia. 

Philadelphia  Metropolitan  Office 

Region  3 — Philadelphia 

and  Wyoming. 

1 760  Market  Street,  Suite  500 

Philadelphia,  PA  19103-4124 

Tel.  215-656-7070. 

Washington,  D.C.  Metropolitan  Office 

1990  K  Street,  NW., 

Room  510 

Washington,  DC  20006 

Tel.  202-219-3562. 

Yvette  Taylor 

Leslie  T.  Rogers 

Regional  Administrator 

Regional  Administrator 

Region  4— Atlanta  • 

Region  9 — San  Francisco 

230  Peachtreet  Street,  NW  Suite  800 

201  Mission  Street,  Room  1650 

Atlanta,  GA  30303 

San  Francisco,  CA  94105-1926 

Tel.  404  865-5600 

Tel.  415  744-3133 

States  served:  Alabama,  Florida,  Georgia,  Kentucky,  Mississippi,  North 

States  served:  American  Samoa,  Arizona,  California,  Guam,  Hawaii, 

Carolina,  Puerto  Rico,  South  Carolina,  Tennessee,  and  Virgin  Is¬ 
lands. 

Nevada,  and  the  Northern  Mariana  Islands. 

Los  Angeles  Metropolitan  Office 

Region  9 — Los  Angeles 

888  S.  Figueroa  Street,  Suite  1850 

Los  Angeles,  CA  90017-1850 

Tel.  213-202-3952 

Marisol  Simon 

Rick  Krochalis 

Regional  Administrator 

Regional  Administrator 

Region  5 — Chicago 

Region  10 — Seattle 

200  West  Adams  Street,  Suite  320 

Jackson  Federal  Building 

Chicago,  IL  60606 

915  Second  Avenue,  Suite  3142 

Tel.  312  353-2789 

Seattle,  WA  98174-1002 

Tel.  206  220-7954 

States  served:  Illinois,  Indiana,  Michigan,  Minnesota,  Ohio,  and  Wis¬ 
consin. 

Chicago  Metropolitan  Office 

Region  5 — Chicago 

200  West  Adams  Street,  Suite  320 

States  served:  Alaska,  Idaho,  Oregon,  and  Washington. 

Chicago,  IL  60606 

Tel.  312-353-2789 

[FR  Doc.  E9-9475  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4910-57-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Seventh  Plenary  Meeting,  NextGen 
Mid-Term  Implementation  Task  Force 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  NextGen  Mid-Term 
Implementation  Task  Force  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 


NextGen  Mid-Term  Implementation 
Task  Force. 

DATES:  The  meeting  will  be  held  July  23, 
2009  starting  at  1  p.m.  to  4  p.m.  Arrive 
in  FAA  Lobby  at  12:30  p.m.  for  visitor 
check  in. 

ADDRESSES:  FAA  Auditorium,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  850,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  a  NextGen  Mid-Term 
Implementation  Task  Force  meeting. 

The  agenda  will  include: 

•  Opening  Plenary  (Welcome  and 
Introductions). 

•  Work  Group  and  Subgroup  Status 
Reports  and  Planned  Activities. 

•  Discussion  and  Next  Steps. 

•  Closing  Plenary  (Other  Business,- 
Document  Production,  Date  and  Place  of 
Next  Meeting,  Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
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information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  April  20, 
2009. 

Francisco  Estrada  C., 

RTCA  Advisory r  Committee. 

[FR  Doc.  E 9— 9532  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Ninth  Meeting,  RTCA  Special 
Committee  216:  Aeronautical  System 
Security 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  216  meeting  Aeronautical 
Systems  Security. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  216: 
Aeronautical  Systems  Security. 

DATES:  The  meeting  will  be  held  on  May 
19-21,  2009.  May  19,  from  12  p.m.  to  5 
p.m.,  and  May  20-21,  from  9  a.m.  to  5 
p.m. 

ADDRESSES:  RTCA,  Inc.,  1828  L  Street, 
NW.,  Suite  805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036-5133; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
216  meeting.  The  agenda  will  include: 

•  Opening  Session  (Welcome, 
Introductions  and  Administrative 
Remarks,  Agenda  Overview). 

•  Approval  of  Summary  of  the  Eighth 
meeting  held  on  March  18-20,  2009, 
RTCA  Paper  No.  038-09/SC216-015. 

•  Subgroup  and  Action  Item  Reports. 

•  EUROCAE  WG-72  Report. 

•  Other  Industry  Activities  Related  to 
Security — Reports  and  presentations. 

•'  Subgroup  Breakout  Sessions. 

•  Subgroups  Report  on  Breakouts. 

•  Closing  Session  (Any  Other 
Business,  Establish  Agenda,  Date  and 
Place  of  Next  Meeting,  Closing  Remarks, 
Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  20, 
2009. 

Francisco  Estrada  C., 

RTCA  Advisory  Committee. 

[FR  Doc.  E9-9525  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Sixth  Plenary  Meeting,  NextGen  Mid- 
Term  Implementation  Task  Force 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  NextGen  Mid-Term 
Implementation  Task  Force  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
NextGen  Mid-Term  Implementation 
Task  Force. 

DATES:  The  meeting  will  be  held  June 
24,  2009  starting  at  9  a.m.  to  1  p.m. 
Arrive  in  FAA  Lobby  at  8:30  a.m.  for 
visitor  check  in. 

ADDRESSES:  FAA  Auditorium,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  850,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  a  NextGen  Mid-Term 
Implementation  Task  Force  meeting. 

The  agenda  will  include: 

•  Opening  Plenary  (Welcome  and 
Introductions) 

•  Work  Group  and  Subgroup  Status 
Reports  and  Planned  Activities 

•  Discussion  and  Next  Steps 

•  Closing  Plenary  (Other  Business, 
Document  Production,  Date  and  Place  of 
Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  April  20, 
2009. 

Francisco  Estrada  C., 

RTCA  Advisory  Committee. 

[FR  Doc.  E 9— 9523  Filed  4-24-09;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Government/Industry  Air  Traffic 
Management  Advisory  Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Government/ 
Industry  Air  Traffic  Management 
Advisory  Committee. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Government/Industry  Air  Traffic 
Management  Advisory  Committee. 
DATES:  The  meeting  will  be  held  August 
5,  2009,  from  1  p.m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW.,  Bessie  Coleman 
Conference  Center  (2nd  Floor), 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
Metro:  L’Enfant  Plaza  Station  (Use  7th 
&■  Maryland  Exit). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  the  Air  Traffic 
Management  Advisory  Committee 
meeting.  The  agenda  will  include: 

■  Opening  Plenary  (Welcome  and 
Introductions). 

■  Report  from  RTCA  Task  Force  on 
NextGen  Mid-Term  Implementation 
(NextGen  TF). 

■  ATMAC  Member  Discussion  and 
Recommendations. 

■  Closing  Plenary  (Other  Business, 
Member  Discussion,  Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FUTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 
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Issued  in  Washington,  DC,  on  April  20, 
2009. 

Francisco  Estrada  C., 

RTCA  Advisory  Committee. 

[FR  Doc.  E 9— 9533  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

April  21,  2009. 

The  Department  of  the  Treasury  will 
submit  the  following  public  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  on  or  after  the  date 
of  publication  of  this  notice.  Copies  of 
the  submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  May  27,  2009  to 
be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0042. 

Type  of  Review:  Extension. 

Form:  1055. 

Title:  Claims  against  the  U.S.  for 
Amounts  Due  in  Case  of  a  Deceased 
Creditor. 

Description:  This  form  is  required  to 
determine  who  is  entitled  to  funds  of  a 
deceased  Postal  Savings  depositor  or 
deceased  award  holder.  The  form 
properly  completed  with  supporting 
documents  enables  this  office  to  decide 
who  is  legally  entitled  to  payment. 

Respondents:  Individuals  or 
Households. 

Estimated  Total  Burden  Hours:  180 
hours. 

OMB  Number:  1510-0048. 

Type  of  Review:  Extension. 

Title:  Minority  Bank  Deposit  Program 
(MBDP)  Certification  Form  for 
Admission 

Description:  A  financial  institution 
who  wants  to  participate  in  the  MBDP 
must  complete  this  form.  The  approved 
application  certifies  the  institution  as 
minority  and  is  admitted  into  the 
program. 

Respondents:  Businesses  or  other  for- 
profit  institutions. 

Estimated  Total  Burden  Hours:  75 
hours. 

Clearance  Officer:  Wesley  Powe  (202) 
874-7662,  Financial  Management 


Service,  Room  135,  3700  East-West 
Highway,  Hyattsville,  MD  20782. 

OMB  Reviewer:  Shagufta  Ahmed  (202) 
395-7873,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Celina  Elphage, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  E 9— 9480  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4810-35-P 


DEPARTMENT  OF  THE  TREASURY 

Special  Inspector  General  for  Troubled 
Asset  Relief  Program;  Delegation  of 
Authorities 

AGENCY:  Office  of  the  Special  Inspector 
General  of  the  Troubled  Asset  Relief 
Program,  Treasury. 

ACTION:  Notice  of  delegation  of 
authorities. 

SUMMARY:  This  notice  the  delegates  the 
authority  of  the  Special  Inspector 
General  of  the  Office  of  the  Inspector 
General  of  the  Troubled  Asset  Relief 
Program  (SIGTARP)  to  issue  subpoenas 
to  the  SIGTARP  Chief  of  Staff,  SIGTARP 
Deputy  Inspector  General  for  Audit, 
SIGTARP  Deputy  Inspector  General  for 
Investigation,  and  SIGTARP  Chief 
Counsel.  This  notice  also  delegates  to 
the  SIGTARP  Chief  of  Staff,  SIGTARP 
Deputy  Inspector  General  for 
Investigation,  and  SIGTARP  Chief 
Counsel,  the  authority  of  the  Special 
Inspector  General  to  request  information 
under  5  U.S.C.  552a(b)(7). 

DATES:  Effective  Date:  April  27,  2009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Saddler,  Chief  Counsel, 

SIGTARP,  at  (202)  927-8938. 
SUPPLEMENTARY  INFORMATION:  The 
Emergency  Economic  Stabilization  Act 
of  2008  (ESSA),  Public  Law  110-343, 
created  SIGTARP  at  section  121.  Section 
121(d)(1)  of  EESA  endows  the  Special 
Inspector  General  with  the  authorities 
set  forth  at  section  6  of  the  Inspector 
General  Act  of  1978,  as  amended  (the 
Act),  5  U.S.C.  App.  3.  Section  6(a)(4)  of 
the  Act  authorizes  the  Special  Inspector 
General  to  require  by  subpoena  the 
production  of  all  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence  deemed 
necessary  in  the  performance  of  the 
Special  Inspector  General’s  function. 
This  notice  delegates  this  authority  to 
issue  subpoenas  from  the  Special 
Inspector  General  to  the  SIGTARP  Chief 
of  Staff,  SIGTARP  Deputy  Inspector 
General  for  Audit,  SIGTARP  Deputy 
Inspector  General  for  Investigation,  and 
SIGTARP  Chief  Counsel. 


Section  552a(b)(7)  of  Title  5,  United 
States  Code,  authorizes  the  Special 
Inspector  General  to  request  information 
protected  by  the  Privacy  Act  for  a  civil 
or  criminal  law  enforcement  activity. 
This  notice  delegates  this  authority  to 
request  records  protected  by  the  Privacy 
Act  for  a  civil  or  criminal  law 
enforcement  activity  from  the  Special 
Inspector  General  to  the  SIGTARP  Chief 
of  Staff,  SIGTARP  Deputy  Inspector 
General  for  Investigation,  and  SIGTARP 
Chief  Counsel. 

The  Special  Inspector  General  has  not 
limited  his  authority  to  issue  subpoenas 
or  to  request  information  under  5  U.S.C. 
552a  by  this  delegation.  Also,  this 
delegation  expressly  prohibits  further 
delegation  or  redelegation. 

Accordingly,  the  Special  Inspector 
General  delegates  the  following 
authorities; 

Section  A.  Authority  Delegated:  The 
SIGTARP  Special  Inspector  General 
delegates  to  the  SIGTARP  Chief  of  Staff, 
SIGTARP  Deputy  Inspector  General  for 
Audit,  SIGTARP  Deputy  Inspector 
General  for  Investigation,  and  SIGTARP 
Chief  Counsel,  the  authority  to  require 
by  subpoena  the  production  of  all 
information,  documents,  reports, 
answers,  records,  accounts,  papers,  and 
other  data  and  documentary  evidence 
necessary  in  the  performance  of  the 
functions  assigned  by  EESA. 

Additionally,  the  Special  Inspector 
General  delegates  to  the  SIGTARP  Chief 
of  Staff,  SIGTARP  Deputy  Inspector 
General  for  Investigation,  and  SIGTARP 
Chief  Counsel,  the  authority  to  request 
information  under  5  U.S.C.  552a(b)(7). 

Section  B.  No  Further  Delegation  or 
Redelegation:  The  authority  delegated  in 
Section  A  above  may  not  be  further 
delegated  or  redelegated. 

Authority:  Public  Law  110-343,  §  121;  5 
U.S.C.  App.  3  §  6(a)(4);  5  U.S.C.  301. 

Neil  M.  Barofsky, 

Special  Inspector  General. 

[FR  Doc.  E 9— 9481  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4810-25-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designation  of  an  Individual 
Pursuant  to  Executive  Order  13224 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OF AC”)  is  publishing  the  name  of  one 
newly-designated  individual  whose 
property  and  interests  in  property  cire 
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blocked  pursuant  to  Executive  Order 
13224  of  September  23,  2001,  “Blocking 
Property  and  Prohibiting  Transactions 
With  Persons  Who  Commit,  Threaten  To 
Commit,  or  Support  Terrorism.” 

DATES:  The  designation  by  the  Director 
of  OFAC  of  the  one  individual 
identified  in  this  notice,  pursuant  to 
Executive  Order  13224,  is  effective  on 
April  17,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Assistant  Director,  Compliance 
Outreach  &  Implementation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
tel.:  202/622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Web  site 
[http://www.treas.gov/ofac)  or  via 
facsimile  through  a  24-hour  fax-on- 
demand  service,  tel.:  202/622-0077. 

Background 

On  September  23,  2001,  the  President 
issued  Executive  Order  13224  (the 
“Order”)  pursuant  to  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1701-1706,  and  the  United 
Nations  Participation  Act  of  1945,  22 
U.S.C.  287c.  In  the  Order,  the  President 
declared  a  national  emergency  to 
address  grave  acts  of  terrorism  and 
threats  of  terrorism  committed  by 
foreign  terrorists,  including  the 
September  11,  2001,  terrorist  attacks  in 
New  York,  Pennsylvania,  and  at  the 
Pentagon.  The  Order  imposes  economic 
sanctions  on  persons  who  have 
committed,  pose  a  significant  risk  of 
committing,  or  support  acts  of  terrorism. 
The  President  identified  in  the  Annex  to 
the  Order,  as  amended  by  Executive 
Order  13268  of  July  2,  2002, 13 
individuals  and  16  entities  as  subject  to 
the  economic  sanctions.  The  Order  was 
further  amended  by  Executive  Order 
13284  of  January  23,  2003,  to  reflect  the 
creation  of  the  Department  of  Homeland 
Security. 

Section  1  of  the  Order  blocks,  with 
certain  exceptions,  all  property  and 
interests  in  property  that  are  in  or 
hereafter  come  within  the  United  States 
or  the  possession  or  control  of  United 
States  persons,  of:  (1)  Foreign  persons 
listed  in  the  Annex  to  the  Order;  (2) 
foreign  persons  determined  by  the 
Secretary  of  State,  in  consultation  with 
the  Secretary  of  the  Treasury,  the 
Secretary  of  the  Department  of 
Homeland  Security  and  the  Attorney 
General,  to  have  committed,  or  to  pose 
a  significant  risk  of  committing,  acts  of 
terrorism  that  threaten  the  security  of 


U.S.  nationals  or  the  national  security, 
foreign  policy,  or  economy  of  the  United 
States;  (3)  persons  determined  by  the 
Director  of  OFAC,  in  consultation  with 
the  Departments  of  State,  Homeland 
Security  and  Justice,  to  be  owned  or 
controlled  by,  or  to  act  for  or  on  behalf 
of  those  persons  listed  in  the  Annex  to 
the  Order  or  those  persons  determined 
to  be  subject  to  subsection  1(b),  1(c),  or 
l(d)(i)  of  the  Order;  and  (4)  except  as 
provided  in  section  5  of  the  Order  and 
after  such  consultation,  if  any,  with 
foreign  authorities  as  the  Secretary  of 
State,  in  consultation  with  the  Secretary 
of  the  Treasury,  the  Secretary  of  the 
Department  of  Homeland  Security  and 
the  Attorney  General,  deems 
appropriate  in  the  exercise  of  his 
discretion,  persons  determined  by  the 
Director  of  OFAC,  in  consultation  with 
the  Departments  of  State,  Homeland 
Security  and  Justice,  to  assist  in, 
sponsor,  or  provide  financial,  material, 
or  technological  support  for,  or  financial 
or  other  services  to  or  in  support  of, 
such  acts  of  terrorism  or  those  persons 
listed  in  the  Annex  to  the  Order  or 
determined  to  be  subject  to  the  Order  or 
to  be  otherwise  associated  with  those 
persons  listed  in  the  Annex  to  the  Order 
or  those  persons  determined  to  be 
subject  to  subsection  1(b),  1(c),  or  l(d)(i) 
of  the  Order. 

On  April  17,  2009,  the  Director  of 
OFAC,  in  consultation  with  the 
Departments  of  State,  Homeland 
Security,  Justice  and  other  relevant 
agencies,  designated,  pursuant  to  one  or 
more  of  the  criteria  set  forth  in 
subsections  1(b),  1(c)  or  1(d)  of  the 
Order,  one  individual  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  Executive  Order  13224. 

The  designee  is  as  follows: 

HAQ,  Abdul  (a.k.a.  ABUDUHAKE; 
a.k.a.  AL-HAQ,  ’Abd;  a.k.a.  AXIMU, 
Memetiming;  a.k.a.  HEQ,  Abdul;  a.k.a. 
IMAN,  Maimaiti;  a.k.a.  JUNDULLAH, 
Abdulheq;  a.k.a.  MAIMAITI, 

Maimai timing;  a.k.a.  MAIMAITI, 
Maiumaitimin;  a.k.a.  MEMETI, 
Memetiming;  a.k.a.  QEKEMAN, 
Memetiming;  a.k.a.  SAIFUDING;  a.k.a. 
SAIMAITI,  Abdul;  a.k.a.  “KHALIQ, 
Muhammad  Ahmed”;  a.k.a. 
“MUHELISI”;  a.k.a.  “QERMAN”);  DOB 
10  Oct  1971;  POB  Chele  County, 
Khuttan  Area,  Xinjiang  Uighur 
Autonomous  Region,  China;  nationality 
China;  National  ID  No. 
653225197110100533  (China) 
(individual)  [SDGT] 

Dated:  April  17,  2009. 

Adam  J.  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 

[FR  Doc.  E9-9507  Filed  4-24-09;  8:45  am] 

BILLING  CODE  4811-45-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

2009  Software  Developers  Conference 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Software  Developers  Conference 
Notification. 


SUMMARY:  The  Internal  Revenue  Service 
will  host  the  2009  Software  Developers 
Conference  on  June  8  and  9,  2009.  The 
conference  will  be  held  at  the  Marriott 
Crystal  Gateway  Hotel  in  Arlington, 
Virginia.  Listed  is  a  summary  of  the 
agenda  along  with  planned  discussion 
topics. 

Summarized  Agenda  for  June  8  and 
June  9,  2009 

9  a.m. — Conference  Begins. 

11:30  a.m. — Break  for  Lunch. 

1  p.m. — Conference  Resumes. 

4:30  p.m. — Conference  Adjourns. 

DATES:  The  Software  Developers 
Conference  will  be  held  on  Monday  and 
Tuesday,  June  8  and  June  9,  2009.  The 
conference  will  be  held  in  a  room  that 
accommodates  approximately  400 
people  including  IRS  officials. 

ADDRESSES:  The  conference  will  be  held 
in  the  Marriott  Crystal  Gateway  Hotel 
1700  Jefferson  Davis  Highway, 

Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Registration  for  the  Software  Developers 
Conference  may  be  assessed  at  http:// 
www.irsSoftware 
DevelopersConference.com/ . 

Participants  should  register  online  for 
the  conference  by  June  5.  Participants 
may  register  online  or  by  phone  for 
blocked  hotel  rooms  at  a  reduced  rate  by 
May  18.  On  site  registration  will  also  be 
available.  If  you  need  additional 
information,  you  may  contact  Justin 
McCarty  at  (202)  283-2665  or  send  an 
e-mail  to  IRS.SW.CONF@irs.gov. 

SUPPLEMENTARY  INFORMATION:  The  IRS 

Software  Developers  Conference 
provides  information  and  dialogue  on 
issues  of  interest  to  IRS  e-file  software 
developers  and  transmitters. 

Dated:  April  14,  2009. 

Angela  Kraus, 

Chief,  Relationship  Management  Branch, 
Strategic  Services  Division. 

[FR  Doc.  E9-9509  Filed  4-24-09;  8:45  am] 
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